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To cite the regulations in
this volume use title,
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.......cooiiiiii e as of January 1
Title 17 through Title 27 ..., as of April 1
Title 28 through Title 41 ... as of July 1
Title 42 through Title 50....c.oeiii e as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 1998), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1), and Acts Requiring Publication in the Federal Register (Table
I1). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of ““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Weekly Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more information, con-
tact Electronic Information Dissemination Services, U.S. Government Printing
Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.
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The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect

to NARA'’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
April 1, 1998.






THIS TITLE

Title 24—HousING AND URBAN DEVELOPMENT is composed of five volumes. The
first four volumes containing parts 0-199, parts 200-499, parts 500-699, parts 700-
1699, represent the regulations of the Department of Housing and Urban Develop-
ment. The fifth volume, containing part 1700 to end continues with regulations
of the Department of Housing and Urban Development and also includes regula-
tions of the Neighborhood Reinvestment Corporation. The contents of these vol-
umes represent all current regulations codified under this title of the CFR as
of April 1, 1998.

For this volume, Gwendolyn J. Henderson was Chief Editor. The Code of Fed-
eral Regulations publication program is under the direction of Frances D. McDon-
ald, assisted by Alomha S. Morris.
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Title 24—Housing and
Urban Development

(This book contains parts 700 to 1699)

Part

SUBTITLE B—REGULATIONS RELATING TO HOUSING AND URBAN
DEVELOPMENT—CONTINUED:

CHAPTER VII—Office of the Secretary, Department of Hous-
ing and Urban Development (Housing Assistance Pro-
grams and Public and Indian Housing Programs) .............. 700
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L 1T 0 PP 901
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HOUSING SERVICES PROGRAM
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700.175 Other Federal requirements.

AUTHORITY: 42 U.S.C. 3535(d) and 8011.
SOURCE: 61 FR 42943, 42949, Aug. 19, 1996.

adjust-

§700.100 Purpose.

The requirements of this part aug-
ment the requirements of section 802 of
the National Affordable Housing Act of
1990 (approved November 28, 1990, Pub-
lic Law 101-625) (42 U.S.C. 8011), (here-
inafter, section 802), as amended by the
Housing and Community Development
Act of 1992 (Public Law 102-550, ap-
proved October 28, 1992), which author-
izes the Congregate Housing Services
Program (hereinafter, CHSP or Pro-
gram).

§700.105 Definitions.

In addition to the definitions in sec-
tion 802(k), the following definitions
apply to CHSP:

Activity of Daily Living (ADL) means
an activity regularly necessary for per-
sonal care.

(1) The minimum requirements of
ADLs include:

(i) Eating (may need assistance with
cooking, preparing or serving food, but
must be able to feed self);

(ii) Dressing (must be able to dress
self, but may need occasional assist-
ance);

(iii) Bathing (may need assistance in
getting in and out of the shower or tub,
but must be able to wash self);

(iv) Grooming (may need assistance
in washing hair, but must be able to
take care of personal appearance);

(v) Getting in and out of bed and
chairs, walking, going outdoors, using
the toilet; and

(vi) Household management activi-
ties (may need assistance in doing
housework, grocery shopping or laun-
dry, or getting to and from one loca-
tion to another for activities such as
going to the doctor and shopping, but
must be mobile. The mobility require-
ment does not exclude persons in
wheelchairs or those requiring mobil-
ity devices.)

(2) Each of the Activities of Daily
Living noted in paragraph (1) of this
definition includes a requirement that
a person must be able to perform at a
specified minimal level (e.g., to satisfy
the eating ADL, the person must be
able to feed himself or herself). The de-
termination of whether a person meets
this minimal level of performance
must include consideration of those
services that will be performed by a
person’s spouse, relatives or other at-
tendants to be provided by the individ-
ual. For example, if a person requires
assistance with cooking, preparing or
serving food plus assistance in feeding
himself or herself, the individual would
meet the minimal performance level
and thus satisfy the eating ADL, if a
spouse, relative or attendant provides
assistance with feeding the person.
Should such assistance become un-
available at any time, the owner is not
obligated at any time to provide indi-
vidualized services beyond those of-
fered to the resident population in gen-
eral. The Activities of Daily Living
analysis is relevant only with regard to
determination of a person’s eligibility
to receive supportive services paid for by
CHSP and is not a determination of eli-
gibility for occupancy;

Adjusted income means adjusted in-
come as defined in 24 CFR parts 813 or
913.

Applicant means a State, Indian
tribe, unit of general local government,
public housing authority (PHA), Indian
housing authority (IHA) or local non-
profit housing sponsor. A State, Indian
tribe, or unit of general local govern-
ment may apply on behalf of a local



§700.105

nonprofit housing sponsor or a for-prof-
it owner of eligible housing for the el-
derly.

Area agency on aging means the single
agency designated by the State Agency
on Aging to administer the program
described in Title Il of the Older
Americans Act of 1965 (45 CFR chapter
13).

Assistant Secretary means the HUD
Assistant Secretary for Housing-Fed-
eral Housing Commissioner or the HUD
Assistant Secretary for Public and In-
dian Housing.

Case management means implement-
ing the processes of: establishing link-
ages with appropriate agencies and
service providers in the general com-
munity in order to tailor the needed
services to the program participant;
linking program participants to provid-
ers of services that the participant
needs; making decisions about the way
resources are allocated to an individual
on the basis of needs; developing and
monitoring of case plans in coordina-
tion with a formal assessment of serv-
ices needed; and educating participants
on issues, including, but not limited to,
supportive service availability, appli-
cation procedures and client rights.

Eligible housing for the elderly means
any eligible project including any
building within a mixed-use project
that was designated for occupancy by
elderly persons, or persons with dis-
abilities at its inception or, although
not so designated, for which the eligi-
ble owner or grantee gives preference
in tenant selection (with HUD ap-
proval) for all units in the eligible
project (or for a building within an eli-
gible mixed-use project) to eligible el-
derly persons, persons with disabilities,
or temporarily disabled individuals.
For purposes of this part, this term
does not include projects assisted
under the Low-Rent Housing Home-
ownership Opportunity program (Turn-
key 111 (24 CFR part 905, subpart G)).

Eligible owner means an owner of an
eligible housing project.

Excess residual receipts mean residual
receipts of more than $500 per unit in
the project which are available and not
committed to other uses at the time of
application to HUD for CHSP. Such re-
ceipts may be used as matching funds

24 CFR Ch. VII (4-1-98 Edition)

and may be spent down to a minimum
of $500/unit.

For-profit owner of eligible housing for
the elderly means an owner of an eligi-
ble housing project in which some part
of the project’s earnings lawfully inure
to the benefit of any private share-
holder or individual.

Grantee or Grant recipient means the
recipient of funding under CHSP.
Grantees under this Program may be
states, units of general local govern-
ment, Indian tribes, PHAs, IHAs, and
local nonprofit housing sponsors.

Local nonprofit housing sponsor means
an owner or borrower of eligible hous-
ing for the elderly; no part of the net
earnings of the owning organization
shall lawfully inure to the benefit of
any shareholder or individual.

Nonprofit includes a public housing
agency as that term is defined in sec-
tion 3(b)(6) of the United States Hous-
ing Act of 1937.

Person with disabilities means a house-
hold composed of one or more persons,
at least one of whom is an adult who
has a disability.

(1) A person shall be considered to
have a disability if such person is de-
termined under regulations issued by
the Secretary to have a physical, men-
tal, or emotional impairment which:

(i) Is expected to be of long-continued
and indefinite duration;

(ii) Substantially impedes his or her
ability to live independently; and

(iii) Is of such a nature that the per-
son’s ability could be improved by
more suitable housing conditions.

(2) A person shall also be considered
to have a disability if the person has a
developmental disability as defined in
section 102(5) of the Developmental
Disabilities Assistance and Bill of
Rights Act (42 U.S.C. 6001-7). Notwith-
standing the preceding provisions of
this paragraph, the terms “‘person with
disabilities’ or ‘‘temporarily disabled”
include two or more persons with dis-
abilities living together, one or more
such persons living with another per-
son who is determined (under regula-
tions prescribed by the Secretary of
HUD) to be essential to their care or
well-being, and the surviving member
or members of any household where at
least one or more persons was an adult
with a disability who was living, in a
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unit assisted under this section, with
the deceased member of the household
at the time of his or her death.

Program  participant  (participant)
means any project resident as defined
in section 802(e)(1) who is formally ac-
cepted into CHSP, receives CHSP serv-
ices, and resides in the eligible housing
project served by CHSP grant.

Qualifying supportive services means

those services described in section
802(k)(16). Under this Program,
“health-related services’” mean non-
medical supervision, wellness pro-

grams, preventive health screening,
monitoring of medication consistent
with state law, and non-medical com-
ponents of adult day care. The Sec-
retary concerned may also approve
other requested supportive services es-
sential for achieving and maintaining
independent living.

Rural Housing Service (RHS) means a
credit agency for rural housing and
rural development in the U.S. Depart-
ment of Agriculture (USDA).

Secretary concerned means (1) The
Secretary of Housing and Urban Devel-
opment, with respect to eligible feder-
ally assisted housing administered by
HUD; and

(2) The Secretary of Agriculture with
reference to programs administered by
the Administrator of the Rural Hous-
ing Service.

Service coordinator means CHSP staff
person responsible for coordinating
Program services as described in sec-
tion 700.130.

Service provider means a person or or-
ganization licensed or otherwise ap-
proved in writing by a State or local
agency (e.g., Department of Health, De-
partment of Human Services or Wel-
fare) to provide supportive services.

State agency means the State or an
agency or instrumentality of the State.

State agency on aging means the sin-
gle agency designated by the Governor
to administer the program described in
Title 111 of the Older Americans Act of
1965 (See 45 CFR part 13).

§700.110 Announcement of fund avail-
ability, application process and se-
lection.

(a) Notice of funding availability. A No-
tice of Funding Availability (NOFA)
will be published periodically in the

§700.115

FEDERAL REGISTER by the Secretary
concerned containing the amounts of
funds available, allocation or distribu-
tion of funds available among eligible
applicant groups, where to obtain and
submit applications, the deadline for
submissions, and further explanation of
the selection criteria, review and selec-
tion process. The Secretary concerned
will designate the maximum allowable
size for grants.

(b) Selection criteria are set forth in
section 802(h)(1) and shall include addi-
tional criteria specified by the Sec-
retary concerned.

§700.115 Program costs.

(a) Allowable costs. (1) Allowable costs
for direct provision of supportive serv-
ices includes the provision of support-
ive services and others approved by the
Secretary concerned for:

(i) Direct hiring of staff, including a
service coordinator;

(ii) Supportive service contracts with
third parties;

(iii) Equipment and supplies (includ-
ing food) necessary to provide services;

(iv) Operational costs of a transpor-
tation service (e.g., mileage, insurance,
gasoline and maintenance, driver
wages, taxi or bus vouchers);

(v) Purchase or leasing of vehicles;

(vi) Direct and indirect administra-
tive expenses for administrative costs
such as annual fiscal review and audit,
telephones, postage, travel, profes-
sional education, furniture and equip-
ment, and costs associated with self
evaluation or assessment (not to ex-
ceed one percent of the total budget for
the activities approved); and

(vii) States, Indian tribes and units
of general local government with more
than one project included in the grant
may receive up to 1% of the total cost
of the grant for monitoring the
projects.

(2) Allowable costs shall be reason-
able, necessary and recognized as ex-
penditures in compliance with OMB
Cost Policies, i.e., OMB Circular A-87,
24 CFR 85.36, and OMB Circular A-128.

(b) Nonallowable costs. (1) CHSP funds
may not be used to cover expenses re-
lated to any grantee program, service,
or activity existing at the time of ap-
plication to CHSP.



§700.120

(2) Examples of nonallowable costs
under the program are:

(i) Capital funding (such as purchase
of buildings, related facilities or land
and certain major Kkitchen items such
as stoves, refrigerators, freezers, dish-
washers, trash compactors or sinks);

(i) Administrative costs that rep-
resent a non-proportional share of
costs charged to the Congregate Hous-
ing Services Program for rent or lease,
utilities, staff time;

(iii) Cost of supportive services other
than those approved by the Secretary
concerned;

(iv) Modernization, renovation or
new construction of a building or facil-
ity, including kitchens;

(v) Any costs related to the develop-
ment of the application and plan of op-
erations before the effective date of
CHSP grant award;

(vi) Emergency medical services and
ongoing and regular care from doctors
and nurses, including but not limited
to administering medication, purchase
of medical supplies, equipment and
medications, overnight nursing serv-
ices, and other institutional forms of
service, care or support;

(vii) Occupational therapy and voca-
tional rehabilitation services; or

(viii) Other items defined as unallow-
able costs elsewhere in this part, in
CHSP grant agreement, and OMB Cir-
cular A-87 or 122.

() Administrative cost limitation.
Grantees are subject to the limitation
in section 802(j)(4).

§700.120 Eligible supportive services.

(a) Supportive services or funding for
such services may be provided by state,
local, public or private providers and
CHSP funds. A CHSP under this sec-
tion shall provide meal and other
qualifying services for program partici-
pants (and other residents and non-
residents, as described in §700.125(a))
that are coordinated on site.

(b) Qualifying supportive services are
those listed in section 802(k)(16) and in
section 700.105.

(c) Meal services shall meet the fol-
lowing guidelines:

(1) Type of service. At least one meal
a day must be served in a group setting
for some or all of the participants; if
more than one meal a day is provided,

10
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a combination of a group setting and
carry-out meals may be utilized.

(2) Hot meals. At least one meal a day
must be hot. A hot meal for the pur-
pose of this program is one in which
the principal food item is hot at the
time of serving.

(3) Special menus. Grantees shall pro-
vide special menus as necessary for
meeting the dietary needs arising from
the health requirements of conditions
such as diabetes and hypertension.
Grantees should attempt to meet the
dietary needs of varying religious and
ethnic backgrounds.

(4) Meal service standards. Grantees
shall plan for and provide meals which
are wholesome, nutritious, and each of
which meets a minimum of one-third of
the minimum daily dietary allowances
as established by the Food and Nutri-
tion Board of the National Academy of
Sciences-National Research Council (or
State or local standards, if these stand-
ards are higher). Grantees must have
an annual certification, prepared and
signed by a registered dietitian, which
states that each meal provided under
CHSP meets the minimum daily die-
tary allowances.

(5) Food stamps and agricultural com-
modities. In providing meal services
grantees must apply for and use food
stamps and agricultural commodities
as set forth in section 802(d)(2)(A).

(6) Preference for nutrition providers: In
contracting for or otherwise providing
for meal services grantees must follow
the requirements of section
802(d)(2)(B). These requirements do not
preclude a grantee or owner from di-
rectly preparing and providing meals
under its own auspices.

§700.125 Eligibility for services.

(a) Participants, other residents, and
nonresidents. Such individuals are eligi-
ble either to participate in CHSP or to
receive CHSP services, if they qualify
under section 802(e)(1), (4) and (5).
Under this paragraph, temporarily dis-
abled persons are also eligible.

(b) Economic need. In providing serv-
ices under CHSP, grantees shall give
priority to very low income individ-
uals, and shall consider their service
needs in selecting program partici-
pants.
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§700.130 Service coordinator.

(a) Each grantee must have at least
one service coordinator who shall per-
form the responsibilities listed in sec-
tion 802(d)(4).

(b) The service coordinator shall
comply with the qualifications and
standards required by the Secretary
concerned. The service coordinator
shall be trained in the subject areas set
forth in section 802(d)(4), and in any
other areas required by the Secretary
concerned.

(c) The service coordinator may be
employed directly by the grantee, or
employed under a contract with a case
management agency on a fee-for-serv-
ice basis, and may serve less than full-
time. The service coordinator or the
case management agency providing
service coordination shall not provide
supportive services under a CHSP
grant or have a financial interest in a
service provider agency which intends
to provide services to the grantee for
CHSP.

(d) The service coordinator shall:

(1) Provide general case management
and referral services to all potential
participants in CHSP. This involves in-
take screening, upon referral from the
grantee of potential program partici-
pants, and preliminary assessment of
frailty or disability, using a commonly
accepted assessment tool. The service
coordinator then will refer to the pro-
fessional assessment committee (PAC)
those individuals who appear eligible
for CHSP;

(2) Establish professional relation-
ships with all agencies and service pro-
viders in the community, and develop a
directory of providers for use by pro-
gram staff and program participants;

(3) Refer proposed participants to
service providers in the community, or
those of the grantee;

(4) Serve as staff to the PAC;

(5) Complete, for the PAC, all paper-
work necessary for the assessment, re-
ferral, case monitoring and reassess-
ment processes;

(6) Implement any case plan devel-
oped by the PAC and agreed to by the
program participant;

(7) Maintain necessary case files on
each program participant, containing
such information and kept in such
form as HUD and RHS shall require;
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(8) Provide the necessary case files to
PAC members upon request, in connec-
tion with PAC duties;

(9) Monitor the ongoing provision of
services from community agencies and
keep the PAC and the agency providing
the supportive service informed of the
progress of the participant;

(10) Educate grant recipient’s pro-
gram participants on such issues as
benefits application procedures (e.g.
SSI1, food stamps, Medicaid), service
availability, and program participant
options and responsibilities;

(11) Establish volunteer support pro-
grams with service organizations in the
community;

(12) Assist the grant recipient in
building informal support networks
with neighbors, friends and family; and

(13) Educate other project manage-
ment staff on issues related to ‘‘aging-
in-place”” and services coordination, to
help them to work with and assist
other persons receiving housing assist-
ance through the grantee.

(e) The service coordinator shall tai-
lor each participant’s case plan to the
individual’s particular needs. The serv-
ice coordinator shall work with com-
munity agencies, the grantee and third
party service providers to ensure that
the services are provided on a regular,
ongoing, and satisfactory basis, in ac-
cordance with the case plan approved
by the PAC and the participant.

(f) Service coordinators shall
serve as members of the PAC.

not

§700.135 Professional assessment com-
mittee.

(a) General. (1) A professional assess-
ment committee (PAC), as described in
this section, shall recommend services
appropriate to the functional abilities
and needs of each eligible project resi-
dent. The PAC shall be either a vol-
untary committee appointed by the
project management or an agency in
the community which provides assess-
ment services and conforms to section
802(e)(3)(A) and (B). PAC members are
subject to the conflict of interest pro-
visions in section 700.175(b).

(2) The PAC shall utilize procedures
that ensure that the process of deter-
mining eligibility of individuals for
congregate services affords individuals
fair treatment, due process, and a right
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of appeal of the determination of eligi-
bility, and shall ensure the confiden-
tiality of personal and medical records.

(3) The dollar value of PAC members’
time spent on regular assessments
after initial approval of program par-
ticipants may be counted as match. If
a community agency discharges the du-
ties of the PAC, staff time is counted
as its imputed value, and if the mem-
bers are volunteers, their time is
counted as volunteer time, according
to sections 700.145(c)(2) (ii) and (iv).

(b) Duties of the PAC. The PAC is re-
quired to:

(1) Perform a formal assessment of
each potential elderly program partici-
pant to determine if the individual is
frail. To qualify as frail, the PAC must
determine if the elderly person is defi-
cient in at least three ADLs, as defined
in section 700.105. This assessment
shall be based upon the screening done
by the service coordinator, and shall
include a review of the adequacy of the
informal support network (i.e., family
and friends available to the potential
participant to assist in meeting the
ADL needs of that individual), and may
include a more in-depth medical eval-
uation, if necessary;

(2) Determine if non-elderly disabled
individuals qualify under the definition
of person with disabilities under sec-
tion 700.105. If they do qualify, this is
the acceptance criterion for them for
CHSP. Persons with disabilities do not
require an assessment by the PAC;

(3) Perform a regular assessment and
updating of the case plan of all partici-
pants;

(4) Obtain and retain information in
participant files, containing such infor-
mation and maintained in such form,
as HUD or RHS shall require;

(5) Replace any members of the PAC
within 30 days after a member resigns.
A PAC shall not do formal assessments
if its membership drops below three, or
if the qualified medical professional
leaves the PAC and has not been re-
placed.

(6) Notify the grantee or eligible
owner and the program participants of
any proposed modifications to PAC
procedures, and provide these parties
with a process and reasonable time pe-
riod in which to review and comment,
before adoption of a modification;
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(7) Provide assurance of non-
discrimination in selection of CHSP
participants, with respect to race, reli-
gion, color, sex, national origin, famil-
ial status or type of disability;

(8) Provide complete confidentiality
of information related to any individ-
ual examined, in accordance with the
Privacy Act of 1974,

(9) Provide all formal
and reports in writing.

(c) Prohibitions relating to the PAC. (1)
At least one PAC member shall not
have any direct or indirect relationship
to the grantee.

(2) No PAC member may be affiliated
with organizations providing services
under the grant.

(3) Individuals or staff of third party
organizations that act as PAC mem-
bers may not be paid with CHSP grant
funds.

(d) Eligibility and admissions. (1) Be-
fore selecting potential program par-
ticipants, each grantee (with PAC as-
sistance) shall develop a CHSP applica-
tion form. The information in the indi-
vidual’s application is crucial to the
PAC’s ability to determine the need for
further physical or psychological eval-
uation.

(2) The PAC, upon completion of a
potential program participant’s initial
assessment, must make a recommenda-
tion to the service coordinator for that
individual’s acceptance or denial into
CHSP.

(3) Once a program participant is ac-
cepted into CHSP, the PAC must pro-
vide a supportive services case plan for
each participant. In developing this
plan, the PAC must take into consider-
ation the participant’s needs and
wants. The case plan must provide the

information

minimum supportive services nec-
essary to maintain independence.
(e) Transition-out procedures. The

grantee or PAC must develop proce-
dures for providing for an individual’s
transition out of CHSP to another set-
ting. Transition out is based upon the
degree of supportive services needed by
an individual to continue to live inde-
pendently. If a program participant
leaves the program, but wishes to re-
tain supportive services, he or she may
do so, as long as he or she continues to
live in an eligible project, pays the full
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cost of services provided, and manage-
ment agrees (section 802(e)(4) and (5)).
A participant can be moved out of
CHSP if he or she:

(1) Gains physical and mental health
and is able to function without sup-
portive services, even if only for a
short time (in which case readmission,
based upon reassessment to determine
the degree of frailty or the disability,
is acceptable);

(2) Requires a higher level of care
than that which can be provided under
CHSP; or

(3) Fails to pay services fees.

(f) Procedural rights of participants. (1)
The PAC must provide an informal
process that recognizes the right to due
process of individuals receiving assist-
ance. This process, at a minimum,
must consist of:

(i) Serving the participant with a
written notice containing a clear state-
ment of the reasons for termination;

(ii) A review of the decision, in which
the participant is given the oppor-
tunity to present written or oral objec-
tions before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and

(iii) Prompt written notification of
the final decision to the participant.

(2) Procedures must ensure that any
potential or current program partici-
pant, at the time of initial or regular
assessment, has the option of refusing
offered services and requesting other
supportive services as part of the case
planning process.

(3) In situations where an individual
requests additional services, not ini-
tially recommended by the PAC, the
PAC must make a determination of
whether the request is legitimately a
needs-based service that can be covered
under CHSP subsidy. Individuals can
pay for services other than those rec-
ommended by the PAC as long as the
additional services do not interfere
with the efficient operation of the pro-
gram.

§700.140 Participatory agreement.

(a) Before actual acceptance into
CHSP, potential participants must
work with the PAC and the service co-
ordinator in developing supportive
services case plans. A participant has
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the option of accepting any of the serv-
ices under the case plan.

(b) Once the plan is approved by the
PAC and the program participant, the
participant must sign a participatory
agreement governing the utilization of
the plan’s supportive services and the
payment of supportive services fees.
The grantee annually must renegotiate
the agreement with the participant.

§700.145 Cost distribution.

(a) General. (1) Grantees, the Sec-
retary concerned, and participants
shall all contribute to the cost of pro-
viding supportive services according to
section 802(i)(A)(i). Grantees must con-
tribute at least 50 percent of program
cost, participants must contribute fees
that in total are at least 10 percent of
program cost, and the Secretary con-
cerned will provide funds in an amount
not to exceed 40 percent.

(2) Section 802(i)(1)(B)(ii) creates a
cost-sharing provision between grantee
and the Secretary concerned if total
participant fees collected over a year
are less than 10 percent of total pro-
gram cost. This provision is subject to
availability of appropriated grant

funds. If funds are not available, the
grantee must assume the funding
shortfall.

(b) Prohibition on substitution of funds
and maintenance of existing supportive
services. Grantees shall maintain exist-
ing funding for and provision of sup-
portive services prior to the applica-
tion date, as set forth in section
802(i)(1)(D). The grantee shall ensure
that the activities provided to the
project under a CHSP grant will be in
addition to, and not in substitution for,
these previously existing services. The
value of these services do not qualify
as matching funds. Such services must
be maintained either for the time the
participant remains in CHSP, or for
the duration of CHSP grant. The grant-
ee shall certify compliance with this
paragraph to the Secretary concerned.

(c) Eligible matching funds. (1) All
sources of matching funds must be di-
rectly related to the types of support-
ive services prescribed by the PAC or
used for administration of CHSP.

(2) Matching funds may include:
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(i) Cash (which may include funds
from Federal, State and local govern-
ments, third party contributions,
available payments authorized under
Medicaid for specific individuals in
CHSP, Community Development Block
Grants or Community Services Block
Grants, Older American Act programs
or excess residual funds with the ap-
proval of the Secretary concerned),

(if) The imputed dollar value of other
agency or third party-provided direct
services or staff who will work with or
provide services to program partici-
pants; these services must be justified
in the application to assure that they
are the new or expanded services of
CHSP necessary to keep the program
participants independent. If services
are provided by the state, Indian tribe,
unit of general local government, or
local nonprofit housing sponsor, IHA,
PHA, or for-profit or not-for-profit
owner, any salary paid to staff from
governmental sources to carry out the
program of the grantee and any funds
paid to residents employed by the Pro-
gram (other than from amounts under
a contract under section 700.155) is al-
lowable match.

(iii) In-kind items (these are limited
to 10 percent of the 50 percent match-
ing amount), such as the current mar-
ket value of donated common or office
space, utility costs, furniture, mate-
rial, supplies, equipment and food used
in direct provision of services. The ap-
plicant must provide an explanation
for the estimated donated value of any
item listed.

(iv) The value of services performed
by volunteers to CHSP, at the rate of
$5.00 an hour.

(d) Limitation. (1) The following are
not eligible for use as matching funds:

(i) PHA operating funds;

(if) CHSP funds;

(iii) Section 8 funds other than excess
residual receipts;

(iv) Funds under section 14 of the
U.S. Housing Act of 1937, unless used
for service coordination or case man-
agement; and

(v) Comprehensive grant funds unless
used for service coordination or case
management;

(2) Local government contributions
are limited by section 802(i)(1)(E).
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(e) Annual review of match. The Sec-
retary concerned will review the infu-
sion of matching funds annually, as
part of the program or budget review.
If there are insufficient matching funds
available to meet program require-
ments at any point after grant start-
up, or at any time during the term of
the grant (i.e., if matching funds from
sources other than program participant
fees drop below 50 percent of total sup-
portive services cost), the Secretary
concerned may decrease the federal
grant share of supportive services
funds accordingly.

§700.150 Program participant fees.

(a) Eligible program participants. The
grantee shall establish fees consistent
with section 700.145(a). Each program
participant shall pay CHSP fees as
stated in paragraphs (d) and (e) of this
section, up to a maximum of 20 percent
of the program participant’s adjusted
income. Consistent with section
802(d)(7)(A), the Secretary concerned
shall provide for the waiver of fees for
individuals who are without sufficient
income to provide for any payment.

(b) Fees shall include: (1) Cash con-
tributions of the program participant;

(2) Food Stamps; and

(3) Contributions or donations to
other eligible programs acceptable as
matching funds under section
700.145(c).

(c) Older Americans Act programs. No
fee may be charged for any meals or
supportive services under CHSP if that
service is funded under an Older Ameri-
cans Act Program.

(d) Meals fees: (1) For full meal serv-
ices, the fees for residents receiving
more than one meal per day, seven
days per week, shall be reasonable and
shall equal between 10 and 20 percent of
the adjusted income of the project resi-
dent, or the cost of providing the serv-
ices, whichever is less.

(2) The fees for residents receiving
meal services less frequently than as
described in paragraph (d)(1) of this
section shall be in an amount equal to
10 percent of the adjusted income of
the project resident, or the cost of pro-
viding the services, whichever is less.

(e) Other service fees. The grantee may
also establish fees for other supportive
services so that the total fees collected
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from all participants for meals and
other services is at least 10 percent of
the total cost of CHSP. However, no
program participants may be required
to pay more than 20 percent of their
adjusted incomes for any combination
of services.

(f) Other residents and nonresidents.
Fees shall be established for residents
of eligible housing projects (other than
eligible project residents) and for non-
residents who receive meals and other
services from CHSP wunder section
700.125(a). These fees shall be in an
amount equal to the cost of providing
the services.

§700.155 Grant agreement and admin-
istration.

(a) General. HUD will enter into grant
agreements with grantees, to provide
congregate services for program par-
ticipants in eligible housing projects,
in order to meet the purposes of CHSP.

(b) Term of grant agreement and res-
ervation of amount. A grant will be for
a term of five years and the Secretary
concerned shall reserve a sum equal to
the total approved grant amount for
each grantee. Grants will be renewable
at the expiration of a term, subject to
the availability of funds and conform-
ance with the regulations in this part,
except as otherwise provided in section
700.160.

(c) Monitoring of project sites by gov-
ernmental units. States, Indian tribes,
and units of general local government
with a grant covering multiple projects
shall monitor, review, and evaluate
Program performance at each project
site for compliance with CHSP regula-
tions and procedures, in such manner
as prescribed by HUD or RHS.

(d) Reports. Each grantee shall sub-
mit program and fiscal reports and pro-
gram budgets to the Secretary con-
cerned in such form and at such times,
as the Secretary concerned requires.

(e) Enforcement. The Secretary con-
cerned will enforce the obligations of
the grantee under the agreement
through such action as may be nec-
essary, including terminating grants,
recapturing grant funds, and imposing
sanctions.

(1) These actions may be taken for:
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(i) A grantee’s non-compliance with
the grant agreement or HUD or RHS
regulations;

(i) Failure of the grantee to provide
supportive services within 12 months of
execution of the grant agreement.

(2) Sanctions include but are not lim-
ited to the following:

(i) Temporary withholding of reim-
bursements or extensions or renewals
under the grant agreement, pending
correction of deficiencies by the grant-
ee;

(ii) Setting conditions in the con-
tract;

(iii) Termination of the grant;

(iv) Substitution of grantee; and

(v) Any other action deemed nec-
essary by the Secretary concerned.

(f) Renewal of grants. Subject to the
availability of funding, satisfactory
performance, and compliance with the
regulations in this part:

(1) Grantees funded initially under
this part shall be eligible to receive
continued, non-competitive renewals
after the initial five-year term of the
grant.

(2) Grantees will receive priority
funding and grants will be renewed
within time periods prescribed by the
Secretary concerned.

(g) Use of Grant Funds. If during any
year, grantees use less than the annual
amount of CHSP funds provided to
them for that year, the excess amount
can be carried forward for use in later
years.

§700.160 Eligibility and priority for
1978 Act recipients.

Grantees funded initially under 42
U.S.C. 8001 shall be eligible to receive
continued, non-competitive funding
subject to its availability. These grant-
ees will be eligible to receive priority
funding under this part if they comply
with the regulations in this part and
with the requirements of any NOFA
issued in a particular fiscal year.

§700.165 Evaluation of Congregate
Housing Services Programs.

(a) Grantees shall submit annually to
the Secretary concerned, a report eval-
uating the impact and effectiveness of
CHSPs at the grant sites, in such form
as the Secretary concerned shall re-
quire.
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(b) The Secretaries concerned shall
further review and evaluate the per-
formance of CHSPs at these sites and
shall evaluate the Program as a whole.

(c) Each grantee shall submit a cer-
tification with its application, agree-
ing to cooperate with and to provide
requested data to the entity respon-
sible for the Program’s evaluation, if
requested to do so by the Secretary
concerned.

§700.170 Reserve for supplemental ad-
justment.

The Secretary concerned may reserve
funds subject to section 802(0). Re-
quests to utilize supplemental funds by
the grantee shall be transmitted to the
Secretary concerned in such form as
may be required.

§700.175 Other Federal requirements.

In addition to the Federal Require-
ments set forth in 24 CFR part 5, the
following requirements apply to grant
recipient organizations in this pro-
gram:

(a) Office of Management and Budget
(OMB) Circulars and Administrative Re-
quirements. The policies, guidelines, and
requirements of OMB Circular No. A-87
and 24 CFR part 85 apply to the accept-
ance and use of assistance under this
program by public body grantees. The
policies, guidelines, and requirements
of OMB Circular No. A-122 apply to the
acceptance and use of assistance under
this program by non-profit grantees.
Grantees are also subject to the audit
requirements described in 24 CFR part
44 (OMB Circular A-128).

(b) Conflict of interest. In addition to
the conflict of interest requirements in
OMB Circular A-87 and 24 CFR part 85,
no person who is an employee, agent,
consultant, officer, or elected or ap-
pointed official of the applicant, and
who exercises or has exercised any
function or responsibilities with re-
spect to activities assisted with CHSP
grant funds, or who is in a position to
participate in a decision-making proc-
ess or gain inside information with re-
gard to such activities, may obtain a
personal or financial interest or benefit
from the activity, or have an interest
in any contract, subcontract, or agree-
ment with respect thereto, or any pro-
ceeds thereunder, either for himself or
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herself or for those with whom he or
she has family or business ties during
his or her tenure, or for one year there-
after. CHSP employees may receive
reasonable salary and benefits.

(c) Disclosures required by Reform Act.
Section 102(c) of the HUD Reform Act
of 1989 (42 U.S.C. 3545(c)) requires dis-
closure concerning other government
assistance to be made available with
respect to the Program and parties
with a pecuniary interest in CHSP and
submission of a report on expected
sources and uses of funds to be made
available for CHSP. Each applicant
shall include information required by
24 CFR part 12 on form HUD-2880 “‘Ap-
plicant/Recipient Disclosure/Update
Report,” as required by the FEDERAL
REGISTER Notice published on January
16, 1992, at 57 FR 1942.

(d) Nondiscrimination and equal oppor-
tunity. (1) The fair housing poster regu-
lations (24 CFR part 110) and advertis-
ing guidelines (24 CFR part 109);

(2) The Affirmative Fair Housing
Marketing Program requirements of 24
CFR part 200, subpart M, and the im-
plementing regulations at 24 CFR part
108; and

(3) Racial and ethnic collection re-
quirements—Recipients must maintain
current data on the race, ethnicity and
gender of program applicants and bene-
ficiaries in accordance with section 562
of the Housing and Community Devel-
opment Act of 1987 and section 808(e)(6)
of the Fair Housing Act.

(e) Environmental requirements. Sup-
port services, including the operating
and administrative expenses described
in section 700.115(a), are categorically
excluded from the requirements of the
National Environmental Policy Act
(NEPA) of 1969. These actions, however,
are not excluded from individual com-
pliance requirements of other environ-
mental statutes, Executive Orders, and
agency regulations where appropriate.
When the responsible official deter-
mines that any action under this part
may have an environmental effect be-
cause of extraordinary circumstances,
the requirements of NEPA shall apply.

PARTS 701-760 [RESERVED]
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PART 761—DRUG ELIMINATION
PROGRAMS

Subpart A—General

Sec.

761.1 Purpose and scope.

761.5 Public and Indian housing; encourage-
ment of resident participation.

761.10 Definitions.

Subpart B—Use of Grant Funds

761.15 Applicants and activities.

Subpart C—Application and Selection
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ments.

761.25 Resident comments on grant applica-
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Subpart D—Grant Administration

761.30 Grant administration.
761.35 Periodic grantee reports.
761.40 Other Federal requirements.

AUTHORITY: 42 U.S.C. 3535(d) and 11901 et
seq.

SOURCE: 61 FR 13987, Mar. 28, 1996, unless
otherwise noted.

Subpart A—General

§761.1 Purpose and scope.

This part 761 contains the regulatory
requirements for the Assisted Housing
Drug Elimination Program and the
Public Housing Drug Elimination Pro-
gram. The purposes of these programs
are to:

(a) Eliminate drug-related crime and
problems associated with it in and
around the premises of Federally as-
sisted low-income housing, and public
and Indian housing developments;

(b) Encourage owners of Federally as-
sisted low-income housing, public hous-
ing agencies and Indian housing au-
thorities (collectively referred to as
HAs), and resident management cor-
porations to develop a plan that in-
cludes initiatives that can be sustained
over a period of several years for ad-
dressing drug-related crime and prob-
lems associated with it in and around
the premises of housing proposed for
funding under this part; and

(c) Make available Federal grants to
help owners of Federally assisted low-
income housing, HAs, and RMCs carry
out their plans.
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§761.5 Public and Indian housing; en-
couragement of resident participa-
tion.

For the purposes of the Public Hous-
ing Drug Elimination Program, the
elimination of drug-related crime and
problems associated with it within pub-
lic housing developments requires the
active involvement and commitment of
public housing residents and their or-
ganizations. To enhance the ability of
HAs to combat drug-related crime and
problems associated with it within
their developments, Resident Councils
(RCs), Resident Management Corpora-
tions (RMCs), and Resident Organiza-
tions (ROs) will be permitted to under-
take management functions specified
in this part, notwithstanding the oth-
erwise applicable requirements of 24
CFR parts 950 and 964.

§761.10 Definitions.

The definitions Department, HUD, In-
dian, Indian Housing Authority (IHA),
and Public Housing Agency (PHA) are
defined in 24 CFR part 5.

Controlled substance shall have the
meaning provided in section 102 of the
Controlled Substance Act (21 U.S.C.
802).

Drug intervention means a process to
identify assisted housing or public
housing resident drug users, to assist
them in modifying their behavior, and/
or to refer them to drug treatment to
reduce or eliminate drug abuse.

Drug prevention means a process to
provide goods and services designed to
alter factors, including activities, envi-
ronmental influences, risks, and expec-
tations, that lead to drug abuse.

Drug-related crime shall have the
meaning provided in 42 U.S.C. 11905(2).

Drug treatment means a program for
the residents of an applicant’s develop-
ment that strives to end drug abuse
and to eliminate its negative effects
through rehabilitation and relapse pre-
vention.

Federally assisted low-income housing,
or assisted housing, shall have the
meaning provided in 42 U.S.C. 11905(4).
However, sections 221(d)(3) and 221(d)(4)
market rate projects with tenant-based
assistance contracts and section 8
projects with tenant-based assistance
are not considered federally assisted
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low-income housing and are not eligi-
ble for funding under this part 761.

Governmental jurisdiction means the
unit of general local government,
State, or area of operation of an Indian
tribe in which the housing development
administered by the applicant is lo-
cated.

In and around means within, or adja-
cent to, the physical boundaries of a
housing development.

Indian tribe means any tribe, band,
pueblo, group, community, or nation of
Indians, or Alaska Natives.

Local law enforcement agency means a
police department, sheriff’s office, or
other entity of the governmental juris-
diction that has law enforcement re-
sponsibilities for the community at
large, including the housing develop-
ments owned or administered by the
applicant. In Indian jurisdictions, this
includes tribal prosecutors that assume
law enforcement functions analogous
to a police department or the Bureau of
Indian Affairs (BIA). More than one
law enforcement agency may have
these responsibilities for the jurisdic-
tion that includes the applicant’s de-
velopments.

Problems associated with drug-related
crime means the negative physical, so-
cial, educational, and economic impact
of drug-related crime on assisted hous-
ing residents or public and Indian hous-
ing residents, and the deterioration of
the assisted housing or public and In-
dian housing environment because of
drug-related crime.

Program income means gross income
received by a grantee and directly gen-
erated from the use of program funds.
When program income is generated by
an activity only partially assisted with
program funds, the income shall be
prorated to reflect the percentage of
program funds used.

Resident council (RC), for purposes of
the Public Housing Program, means an
incorporated or unincorporated non-
profit organization or association that
meets each of the following require-
ments:

(1) 1t must be representative of the
residents it purports to represent;

(2) It may represent residents in
more than one development or in all of
the developments of a HA, but it must
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fairly represent residents from each de-
velopment that it represents;

(3) It must adopt written procedures
providing for the election of specific of-
ficers on a regular basis (but at least
once every three years); and

(4) It must have a democratically
elected governing board. The voting
membership of the board must consist
of residents of the development or de-
velopments that the resident organiza-
tion or resident council represents.

Resident Management  Corporation
(RMC), for purposes of the Public Hous-
ing Program, means the entity that
proposes to enter into, or that enters
into, a management contract with a
PHA under 24 CFR part 964 in accord-
ance with the requirements of that
part, or with an IHA under 24 CFR part
950, or with an IHA in accordance with
the requirements of this part 761. The
corporation must have each of the fol-
lowing characteristics:

(1) 1t must be a nonprofit organiza-
tion that is incorporated under the
laws of the State or the Indian tribe in
which it is located,;

(2) It may be established by more
than one resident organization or resi-
dent council, so long as each such orga-
nization or council:

(i) Approves the establishment of the
corporation, and;

(ii) Has representation on the Board
of Directors of the corporation,;

(3) It must have an elected Board of
Directors;

(4) Its by-laws must require the
Board of Directors to include rep-
resentatives of each resident organiza-
tion or resident council involved in es-
tablishing the corporation;

(5) Its voting members must be resi-
dents of the development or develop-
ments it manages;

(6) It must be approved by the resi-
dent council or resident organization.
If there is no council or organization, a
majority of the households of the de-
velopment must approve the establish-
ment of such an organization to deter-
mine the feasibility of establishing a
corporation to manage the develop-
ment; and

(7) 1t may serve as both the resident
management corporation and the resi-
dent council or the resident organiza-
tion, so long as the corporation meets
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the requirements of part 964 of this
chapter for a resident council or the re-
quirements of this part for a resident
organization.

Resident organization (RO) shall have
the same meaning as Resident council
(RC), as defined in this §761.10.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public or Indian housing
agency under the United States Hous-
ing Act of 1937 (42 U.S.C. 1437 note).

Unit of general local government means
any city, county, town, municipality,
township, parish, village, local public
authority (including any public or In-
dian housing agency under the United
States Housing Act of 1937) or other
general purpose political subdivision of
a State.

Subpart B—Use of Grant Funds

§761.15 Applicants and activities.

In any particular funding round, the
separate Notices of Funding Availabil-
ity (NOFAs) published in the FEDERAL
REGISTER will contain specific informa-
tion concerning eligible and ineligible
applicants and activities.

(a) Eligible applicants. (1) Under the
Public Housing Drug Elimination Pro-
gram (PHDEP), specific information
with regard to eligible applicants will
appear in the NOFA for each funding
round.

(2) Under the Assisted Housing Pro-
gram (AHDEP), eligible applicants are
owners of federally assisted low-income
housing, as the term ‘“‘Federally assisted
low-income housing” is defined in
§761.10.

(b) Eligible activities. An application
for funding under the Assisted Housing
Program or the Public Housing Pro-
gram may be for one or more of the eli-
gible activities described in 42 U.S.C.
11903, as further explained or limited in
paragraph (b) of this section and in the
separate annual Notices of Funding
Availability (NOFAs) for each program.
All personnel funded by these programs
in accordance with an eligible activity
must meet, and demonstrate compli-

19

§761.15

ance with, all relevant Federal, State,
tribal, or local government insurance,
licensing, certification, training, bond-
ing, or other similar law enforcement
requirements.

(1) Employment of security personnel,
as provided in 42 U.S.C. 11903(a)(1). For
purposes of the Public Housing Pro-
gram, the following provisions in para-
graphs (b)(1)(i) and (b)(1)(ii) of this sec-
tion apply:

(i) Security guard personnel. (A) Con-
tract security personnel funded by this
program must perform services not
usually performed by local law enforce-
ment agencies on a routine basis.

(B) The applicant, the cooperating
local law enforcement agency, and the
provider (contractor) of the security
personnel are required, as a part of the
security personnel contract, to enter
into and execute a written agreement
that describes the following:

(1) The activities to be performed by
the security personnel, their scope of
authority, and how they will coordi-
nate their activities with the local law
enforcement agency;

(2) The types of activities that the se-
curity personnel are expressly prohib-
ited from undertaking.

(ii) Employment of HA police. (A) If ad-
ditional HA police are to be employed
for a service that is also provided by a
local law enforcement agency, the ap-
plicant must provide a cost analysis
that demonstrates the employment of
HA police is more cost efficient than
obtaining the service from the local
law enforcement agency.

(B) Additional HA police services to
be funded under this program must be
over and above those that the existing
HA police, if any, provides, and the
tribal, State or local government is
contractually obligated to provide
under its Cooperation Agreement with
the applying HA (as required by the
HA’s Annual Contributions Contract).
An applicant seeking funding for this
activity must first establish a baseline
by describing the current level of serv-
ices provided by both the local law en-
forcement agency and the HA police, if
any (in terms of the kinds of services
provided, the number of officers and
equipment and the actual percent of
their time assigned to the develop-
ments proposed for funding), and then
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demonstrate to what extent the funded
activity will represent an increase over
this baseline.

(C) The applicant and the cooperat-
ing local law enforcement agency are
required to enter into and execute a
written agreement that describes the
following:

(1) The activities to be performed by
the HA police, their scope of authority,
and how they will coordinate their ac-
tivities with the local law enforcement
agency;

(2) The types of activities that the
HA police are expressly prohibited
from undertaking.

(2) Reimbursement of local law enforce-
ment agencies for additional security and
protective services, as provided in 42
U.S.C. 11903(a)(2). For purposes of the
Public Housing Program, the following
provisions in paragraphs (b)(2)(i) and
(b)(2)(ii) of this section apply:

(i) Additional security and protective
services to be funded must be over and
above those that the tribal, State, or
local government is contractually obli-
gated to provide under its Cooperation
Agreement with the applying HA (as
required by the HA’s Annual Contribu-
tions Contract). An application seeking
funding for this activity must first es-
tablish a baseline by describing the
current level of services (in terms of
the kinds of services provided, the
number of officers and equipment, and
the actual percent of their time as-
signed to the developments proposed
for funding) and then demonstrate to
what extent the funded activity will
represent an increase over this base-
line.

(if) Communications and security
equipment to improve the collection,
analysis, and use of information about
drug-related criminal activities in a
public housing community may be eli-
gible items if used exclusively in con-
nection with the establishment of a
law enforcement substation on the
funded premises or scattered site devel-
opments of the applicant. Funds for ac-
tivities under this section may not be
drawn until the grantee has executed a
contract for the additional law enforce-
ment services.

(3) Physical improvements to enhance
security, as provided in 42 U.S.C.
11903(a)(3). For purposes of the Public
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Housing Program, the following provi-
sions in paragraphs (b)(3)(i) through
(b)(3)(iv) of this section apply:

(i) An activity that is funded under
any other HUD program shall not also
be funded by this program.

(i) Funding is not permitted for
physical improvements that involve
the demolition of any units in a devel-
opment.

(iii) Funding is not permitted for any
physical improvements that would re-
sult in the displacement of persons.

(iv) Funding is not permitted for the
acquisition of real property.

(4) Employment of investigating individ-
uals, as provided in 42 U.S.C. 11903(a)(4).
For purposes of the Public Housing
Program, the following provisions in
paragraphs (b)(4)(i) and (b)(4)(ii) of this
section apply:

(i) If one or more investigators are to
be employed for a service that is also
provided by a local law enforcement
agency, the applicant must provide a
cost analysis that demonstrates the
employment of investigators is more
cost efficient than obtaining the serv-
ice from the local law enforcement
agency.

(if) The applicant, the cooperating
local law enforcement agency, and the
investigator(s) are required, before any
investigators are employed, to enter
into and execute a written agreement
that describes the following:

(A) The nature of the activities to be
performed by the investigators, their
scope of authority, and how they will
coordinate their activities with the
local law enforcement agency;

(B) The types of activities that the
investigators are expressly prohibited
from undertaking.

(5) Voluntary tenant patrols, as pro-
vided in 42 U.S.C. 11903(a)(5). For pur-
poses of the Public Housing Program,
the following provisions in paragraphs
(b)(5)(i) through (b)(5)(iv) of this sec-
tion apply:

(i) The provision of training, commu-
nications equipment, and other related
equipment (including uniforms), for
use by voluntary tenant patrols acting
in cooperation with officials of local
law enforcement agencies is permitted.
Grantees are required to obtain liabil-
ity insurance to protect themselves
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and the members of the voluntary ten-
ant patrol against potential liability
for the activities of the patrol. The
cost of this insurance will be consid-
ered an eligible program expense.

(i) The applicant, the cooperating
local law enforcement agency, and the
members of the tenant patrol are re-
quired, before putting the tenant pa-
trol into effect, to enter into and exe-
cute a written agreement that de-
scribes the following:

(A) The nature of the activities to be
performed by the tenant patrol, the pa-
trol’s scope of authority, and how the
patrol will coordinate its activities
with the local law enforcement agency;

(B) The types of activities that a ten-
ant patrol is expressly prohibited from
undertaking, to include but not limited
to, the carrying or use of firearms or
other weapons, nightsticks, clubs,
handcuffs, or mace in the course of
their duties under this program;

(C) The type of initial tenant patrol
training and continuing training the
members receive from the local law en-
forcement agency (training by the
local law enforcement agency is re-
quired before putting the tenant patrol
into effect).

(iii) Tenant patrol members must be
advised that they may be subject to in-
dividual or collective liability for any
actions undertaken outside the scope
of their authority and that such acts
are not covered under a HA’s or RMC'’s
liability insurance.

(iv) Grant funds may not be used for
any type of financial compensation for
voluntary tenant patrol participants.
However, the use of program funds for
a grant coordinator for volunteer ten-
ant foot patrols is permitted.

(6) Drug prevention, intervention, and
treatment programs, as provided in 42
U.S.C. 11903(a)(6).

(7) Funding resident management cor-
porations (RMCs), resident councils
(RCs), and resident organizations (ROs).
For purposes of the Public Housing
Program, funding may be provided for
HAs that receive grants to contract
with RMCs and incorporated RCs and
ROs to develop security and drug abuse

prevention programs involving site
residents, as provided in 42 U.S.C.
11903(a)(7).

21

§761.20

(8) Eliminating drug-related crime in
HA-owned housing, under the Public
Housing Program, as provided in 42
U.S.C. 11903(b).

(c) Continuation of current program ac-
tivities. For purposes of both drug
elimination programs, the Department
will evaluate an applicant’s perform-
ance under any previous Drug Elimi-
nation Program grants within the past
five years. Subject to evaluation and
review are the applicant’s financial and
program performance; reporting and
special condition compliance; accom-
plishment of stated goals and objec-
tives under the previous grant; and
program adjustments made in response
to previous ineffective performance. If
the evaluation discloses a pattern
under past grants of ineffective per-
formance with no corrective measures
attempted, it will result in a deduction
of points from the current application.

(d) Ineligible activities. For purposes of
the Public Housing Program, the fol-
lowing provisions in paragraph (d) of
this section apply:

(1) Joint applications are not eligible
for funding under this program.

(2) Funding is not permitted for costs
incurred before the effective date of
the grant agreement, including, but
not limited to, consultant fees for sur-
veys related to the application or the
actual writing of the application.

(3) Funding is not permitted for the
costs related to screening or evicting
residents for drug-related crime. How-
ever, investigators funded under this
program may participate in judicial
and administrative proceedings.

Subpart C—Application and
Selection

§761.20 Application selection and re-
quirements.

(a) Selection criteria. HUD will review
each application that it determines
meets the requirements of this part 761
and evaluate it by assigning points in
accordance with the selection criteria
in 42 U.S.C. 11904 and in the separate
NOFAs published for each program.

(b) Plan requirement. Each application
must include a plan for addressing the
problem of drug-related crime and/or
the problems associated with it on the
premises of the housing for which the
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application is being submitted. For ap-
plications that cover more than one de-
velopment, the plan does not have to
address each development separately if
the same activities will apply to each
development. The plan must address
each development separately only
where program activities will differ
from one development to another.

(c) Notices of Funding Availability.
HUD will publish specific Notices of
Funding Availability (NOFAs) in the
FEDERAL REGISTER as appropriate for
each program to inform the public of
the availability of grant amounts
under this part 761. The NOFAs will
provide specific guidance with respect
to the grant process, including the
deadlines for the submission of grant
applications; the limits (if any) on
maximum grant amounts; the informa-
tion that must be submitted to permit
HUD to score each of the selection cri-
teria; the maximum number of points
to be awarded for each selection cri-
terion; the contents of the plan for ad-
dressing drug-related crime and prob-
lems associated with it that must be
included with the application; the list-
ing of any certifications and assur-
ances that must be submitted with the
application; and the process for rank-
ing and selecting applicants. NOFAs
will also include any additional infor-
mation, factors, and requirements that
HUD has determined to be necessary
and appropriate to provide for the im-
plementation and administration of
the program under this part 761.

(d) Environmental review. Grants
under this part 761 are categorically
excluded from review under the Na-
tional Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321), in accord-
ance with 24 CFR 50.20(p). However,
prior to an award of grant funds under
this part, HUD will perform an envi-
ronmental review to the extent re-
quired by HUD’s environmental regula-
tions in 24 CFR part 50, including the
applicable related authorities in 24
CFR 50.4.

§761.25 Resident comments on grant
application.

The applicant must provide the resi-
dents of developments proposed for
funding under this part 761, as well as
any RMCs, RCs, or ROs that represent
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those residents (including any HA-wide
RMC, RC, or RO), if applicable, with a
reasonable opportunity to comment on
its application for funding under these
programs. The applicant must give
these comments careful consideration
in developing its plan and application,
as well as in the implementation of
funded programs. Grantees must main-
tain copies of all written comments
submitted for three years.

Subpart D—Grant Administration

§761.30 Grant administration.

(a) General. Each grantee is respon-
sible for ensuring that grant funds are
administered in accordance with the
requirements of this part 761, any spe-
cific Notices of Funding Availability
(NOFAS) issued for these programs, 24
CFR part 85 (as applicable), applicable
laws and regulations, applicable OMB
circulars, HUD fiscal and audit con-
trols, grant agreements, grant special
conditions, the grantee’s approved
budget (SF-424A), budget narrative,
plan, and activity timetable.

(b) Grant term extensions. (1) Grant
term. Terms of the grant agreement
may not exceed 12 months for the As-
sisted Housing Program, and 24 months
for the Public Housing Program, unless
an extension is approved by the local
HUD Office or local HUD Office of Na-
tive American Programs. Any funds
not expended at the end of the grant
term shall be remitted to HUD.

(2) Extension. HUD may grant an ex-
tension of the grant term in response
to a written request for an extension
stating the need for the extension and
indicating the additional time re-
quired. HUD will not consider requests
for retroactive extension of program
periods. HUD will permit only one ex-
tension. HUD will only consider exten-
sions if the grantee meets the exten-
sion criteria of paragraph (b)(5) of this
section at the time the grantee sub-
mits for approval the request for the
extension.

(3) Receipt. The request must be re-
ceived by the local HUD Office or local
HUD Office of Native American Pro-
grams prior to the termination of the
grant, and requires approval by the
local HUD Office or local HUD Office of
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Native American Programs with juris-
diction over the grantee.

(4) Term. The maximum extension al-
lowable for any program period is 6
months.

(5) Extension criteria. The following
criteria must be met by the grantee
when submitting a request to extend
the expenditure deadline for a program
or set of programs.

(i) Financial status reports. There
must be on file with the local HUD Of-
fice or local HUD Office of Native
American Programs current and ac-
ceptable Financial Status Reports, SF-
269As.

(ii) Grant agreement special conditions.
The grantee must have satisfied all
grant agreement special conditions ex-
cept those conditions that the grantee
must fulfill in the remaining period of
the grant. This also includes the per-
formance and resolution of audit find-
ings in a timely manner.

(iii) Justification. The grantee must
submit a narrative justification with
the program extension request. The
justification must provide complete de-
tails, including the circumstances that
require the proposed extension, and an
explanation of the impact of denying
the request.

(6) HUD action. The local HUD Office
or local HUD Office of Native American
Programs will attempt to take action
on any proposed extension request
within 15 days after receipt of the re-
quest.

(c) Duplication of funds. To prevent
duplicate funding of any activity, the
grantee must establish controls to as-
sure that an activity or program that
is funded by other HUD programs, or
programs of other Federal agencies,
shall not also be funded by the Drug
Elimination Program. The grantee
must establish an auditable system to
provide adequate accountability for
funds that it has been awarded. The
grantee is responsible for ensuring that
there is no duplication of funds.

(d) Insurance. Each grantee shall ob-
tain adequate insurance coverage to
protect itself against any potential li-
ability arising out of the eligible ac-
tivities under this part. In particular,
applicants shall assess their potential
liability arising out of the employment
or contracting of security personnel,
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law enforcement personnel, investiga-
tors, and drug treatment providers, and
the establishment of voluntary tenant
patrols; evaluate the qualifications and
training of the individuals or firms un-
dertaking these functions; and consider
any limitations on liability under trib-
al, State, or local law. Grantees shall
obtain liability insurance to protect
the members of the voluntary tenant
patrol against potential liability as a
result of the patrol’s activities under
§761.15(b)(5). Voluntary tenant patrol
liability insurance costs are eligible
program expenses. Subgrantees shall
obtain their own liability insurance.

(e) Failure to implement program. If the
grant plan, approved budget, and time-
table, as described in the approved ap-
plication, are not operational within 60
days of the grant agreement date, the
grantee must report by letter to the
local HUD Office or the local HUD Of-
fice of Native American Programs the
steps being taken to initiate the plan
and timetable, the reason for the delay,
and the expected starting date. Any
timetable revisions that resulted from
the delay must be included. The local
HUD Office or local HUD Office of Na-
tive American Programs will deter-
mine if the delay is acceptable, ap-
provel/disapprove the revised plan and
timetable, and take any additional ap-
propriate action.

(f) Sanctions. (1) HUD may impose
sanctions if the grantee:

(i) Is not complying with the require-
ments of this part 761, or of other ap-
plicable Federal law;

(i) Fails to make satisfactory
progress toward its drug elimination
goals, as specified in its plan and as re-
flected in its performance and financial
status reports;

(iii) Does not establish procedures
that will minimize the time elapsing
between drawdowns and disbursements;

(iv) Does not adhere to grant agree-
ment requirements or special condi-
tions;

(v) Proposes substantial plan changes
to the extent that, if originally submit-
ted, the applications would not have
been selected for funding;

(vi) Engages in the improper award
or administration of grant sub-
contracts;

(vii) Does not submit reports; or
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(viii) Files a false certification.

(2) HUD may impose the following
sanctions:

(i) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee;

(ii) Disallow all or part of the cost of
the activity or action not in compli-
ance;

(iii) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee’s program;

(iv) Require that some or all of the
grant amounts be remitted to HUD;

(v) Condition a future grant and elect
not to provide future grant funds to the
grantee until appropriate actions are
taken to ensure compliance;

(vi) Withhold further awards for the
program; or

(vii) Take other remedies that may
be legally available.

§761.35 Periodic grantee reports.

Grantees are responsible for manag-
ing the day-to-day operations of grant
and subgrant supported activities.
Grantees must monitor grant and
subgrant supported activities to assure
compliance with applicable Federal re-
quirements and that performance goals
are being achieved. Grantee monitor-
ing must cover each program, function
or activity of the grant.

(a) Semi-annual (nonconstruction) per-
formance reports. For purposes of the
Public Housing Program only, the fol-
lowing provisions in paragraph (a) of
this section apply:

(1) In accordance with 24 CFR
85.40(b)(1)(2) and 85.50(b), grantees are
required to provide the local HUD Of-
fice or the local HUD Office of Native
American Programs with a semi-an-
nual performance report that evaluates
the grantee’s performance against its
plan. These reports shall include (but
are not limited to) the following in
summary form:

(i) Any change or lack of change in
crime statistics or other indicators
drawn from the applicant’s plan assess-
ment and an explanation of any dif-
ference;

(if) Successful completion of any of
the strategy components identified in
the applicant’s plan;
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(iii) A discussion of any problems en-
countered in implementing the plan
and how they were addressed;

(iv) An evaluation of whether the
rate of progress meets expectations;

(v) A discussion of the grantee’s ef-
forts in encouraging resident participa-
tion; and

(vi) A description of any other pro-
grams that may have been initiated,
expanded, or deleted as a result of the
plan, with an identification of the re-
sources and the number of people in-
volved in the programs and their rela-
tion to the plan.

(2) Reporting period. Semi-annual per-
formance reports (for periods ending
June 30 and December 31) are due to
the local HUD Office or the local HUD
Office of Native American Programs on
July 30 and January 31 of each year. If
the reports are not received by the
local HUD Office or the local HUD Of-
fice of Native American Programs on
or before the due date, grant funds will
not be advanced until the reports are
received.

(b) Final performance report. For pur-
poses of both the Assisted Housing Pro-
gram and the Public Housing Program,
the following provisions in paragraph
(b) of this section apply:

(1) Evaluation. Grantees are required
to provide the local HUD Office or the
local HUD Office of Native American
Programs, as applicable, with a final
cumulative performance report that
evaluates the grantee’s overall per-
formance against its plan. This report
shall include (but is not limited to) the
information listed in paragraphs
(@)(@)(i) through (a)(1)(vi) of this sec-
tion, in summary form.

(2) Reporting period. The final per-
formance report shall cover the period
from the date of the grant agreement
to the termination date of the grant
agreement. The report is due to the
local HUD Office or the local HUD Of-
fice of Native American Programs, as
applicable, within 90 days after termi-
nation of the grant agreement.

(c) Semi-annual financial status report-
ing requirements. For purposes of both
the Assisted Housing Program and the
Public Housing Program, the following
provisions in paragraph (c) of this sec-
tion apply, as specified below:
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(1) Forms. The grantee shall provide a
semi-annual financial status report.
For purposes of the Public Housing
Program, this report shall be in accord-
ance with 24 CFR 85.41 (b) and (c). For
both the Assisted Housing and Public
Housing Programs, the grantee shall
use the form SF-269A, Financial Status
Report-Long Form, to report the sta-
tus of funds for nonconstruction pro-
grams. The grantee shall use SF-269A,
block 12, “‘Remarks,”” to report on the
status of programs, functions, or ac-
tivities within the program.

(2) Reporting period. Semi-annual fi-
nancial status reports (SF-269A) must
be submitted as follows:

(i) For purposes of the Assisted Hous-
ing Program, semi-annual financial
status reports covering the first 180
days of funded activities must be sub-
mitted to the local HUD Office between
190 and 210 days after the date of the
grant agreement. If the SF-269A is not
received on or before the due date (210
days after the date of the grant agree-
ment) by the local HUD Office, grant
funds will not be advanced until the re-
ports are received.

(i) For purposes of the Public Hous-
ing Program, semi-annual financial
status reports (for periods ending June
30 and December 31) must be submitted
to the local HUD Office or the local Of-
fice of Indian Programs, as applicable,
by July 30 and January 31 of each year.
If the local HUD Office or the local
HUD Office of Native American Pro-
grams, as applicable, does not receive
the SF-269A on or before the due date,
the grant funds will not be advanced
until the reports are received.

(d) Final financial status report (SF-
269A). For purposes of both the Assisted
Housing Program and the Public Hous-
ing Program, the following provisions
in paragraph (d) of this section apply:

(1) Cumulative summary. The final re-
port will be a cumulative summary of
expenditures to date and must indicate
the exact balance of unexpended funds.
The grantee shall remit all Drug Elimi-
nation Program funds owed to HUD, in-
cluding any unexpended funds, as fol-
lows:

(i) For purposes of the Assisted Hous-
ing Program, the grantee must remit
such funds to HUD within 90 days after
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the termination of the grant agree-
ment.

(i) For purposes of the Public Hous-
ing Program, the local HUD Office or
the local HUD Office of Native Amer-
ican Programs shall notify the grantee,
in writing, of the requirement to remit
such funds to HUD. The grantee shall
remit such funds prior to or upon re-
ceipt of the notice.

(2) Reporting period. The final finan-
cial status report shall cover the period
from the date of the grant agreement
to the termination date of the grant
agreement. The report is due to the
local HUD Office or the local HUD Of-
fice of Native American Programs, as
applicable, within 90 days after the ter-
mination of the grant agreement.

§761.40 Other Federal requirements.

In addition to the nondiscrimination
and equal opportunity requirements
set forth in 24 CFR part 5, subpart A,
use of grant funds requires compliance
with the following Federal require-
ments:

(a) Labor standards. (1) When grant
funds are used to undertake physical
improvements to increase security
under §761.15(b)(3), the following labor
standards apply:

(i) The grantee and its contractors
and subcontractors must pay the fol-
lowing prevailing wage rates, and must
comply with all related rules, regula-
tions and requirements:

(A) For laborers and mechanics em-
ployed in the program, the wage rate
determined by the Secretary of Labor
pursuant to the Davis-Bacon Act (40
U.S.C. 276a et seq.) to be prevailing in
the locality with respect to such
trades;

(B) For laborers and mechanics em-
ployed in carrying out nonroutine
maintenance in the program, the HUD-
determined prevailing wage rate. As
used in paragraph (a) of this section,
nonroutine maintenance means work
items that ordinarily would be per-
formed on a regular basis in the course
of upkeep of a property, but have be-
come substantial in scope because they
have been put off, and that involve ex-
penditures that would otherwise mate-
rially distort the level trend of mainte-
nance expenses. Nonroutine mainte-
nance may include replacement of
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equipment and materials rendered un-
satisfactory because of normal wear
and tear by items of substantially the
same kind. Work that constitutes re-
construction, a substantial improve-
ment in the quality or kind of original
equipment and materials, or remodel-
ing that alters the nature or type of
housing units is not nonroutine main-
tenance.

(if) The employment of laborers and
mechanics is subject to the provisions
of the Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-333).

(2) The provisions of paragraph (a)(1)
of this section shall not apply to labor
contributed under the following cir-
cumstances:

(i) Upon the request of any resident
management corporation, HUD may,
subject to applicable collective bar-
gaining agreements, permit residents
(for purposes of the Public Housing
Program, residents of a program man-
aged by the resident management cor-
poration) to volunteer a portion of
their labor.

(ii) An individual may volunteer to
perform services if:

(A) The individual does not receive
compensation for the voluntary serv-
ices, or is paid expenses, reasonable
benefits, or a nominal fee for voluntary
services; and

(B) Is not otherwise employed at any
time in the work subject to paragraphs
@ Q) (1)(A) or (8)(1)(i)(B) of this section.

(b) Flood insurance. Grants will not be
awarded for proposed activities that in-
volve acquisition, construction, recon-
struction, repair or improvement of a
building or mobile home located in an
area that has been identified by the
Federal Emergency Management Agen-
cy (FEMA) as having special flood haz-
ards unless:

(1) The community in which the area
is situated is participating in the Na-
tional Flood Insurance Program in ac-
cordance with 44 CFR parts 59 through
79; or

(2) Less than a year has passed since
FEMA notification to the community
regarding such hazards; and

(3) Flood insurance on the structure
is obtained in accordance with section
102(a) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4001).
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(c) Lead-based paint. The provisions of
section 302 of the Lead-Based Paint
Poisoning Prevention Act, 42 U.S.C.
4821-4846, and implementing regula-
tions in 24 CFR part 965, subpart H
apply to activities under these pro-
grams as set out in this paragraph (c).
Paragraph (c) of this section is promul-
gated pursuant to the authority grant-
ed in 24 CFR 35.24(b)(4) and supersedes,
with respect to all housing to which it
applies, the requirements (not includ-
ing definitions) prescribed by subpart C
of 24 CFR part 35.

(1) Applicability. The provisions of
paragraph (c) of this section shall
apply to all developments constructed
or substantially rehabilitated before
January 1, 1978, and for which assist-
ance under this part is being used for
physical improvements to enhance se-
curity under §761.15(b)(3).

(2) Definitions. The term applicable
surfaces means all intact and nonintact
interior and exterior painted surfaces
of a residential structure.

(3) Exceptions. The following activi-
ties are not covered by this section:

(i) Installation of security devices;

(i) Other similar types of single-pur-
pose programs that do not involve
physical repairs or remodeling of appli-
cable surfaces of residential structures;
or

(iii) Any non-single-purpose rehabili-
tation that does not involve applicable
surfaces and that does not exceed $3,000
per unit.

(d) Conflicts of interest. In addition to
the conflict of interest requirements in
24 CFR part 85 for the Public Housing
Program, no person, as described in
paragraphs (d)(1) and (d)(2) of this sec-
tion, may obtain a personal or finan-
cial interest or benefit from an activ-
ity funded under these drug elimi-
nation programs, or have an interest in
any contract, subcontract, or agree-
ment with respect thereto, or the pro-
ceeds thereunder, either for him or her-
self or for those with whom he or she
has family or business ties, during his
or her tenure, or for one year there-
after:

(1) Who is an employee, agent, con-
sultant, officer, or elected or appointed
official of the grantee, that receives as-
sistance under the program and who
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exercises or has exercised any func-
tions or responsibilities with respect to
assisted activities; or

(2) Who is in a position to participate
in a decisionmaking process or gain in-
side information with regard to such
activities.

(e) For IHAs, §950.115 of this title,
“Applicability of civil rights require-
ments,” and §950.120 of this title,
“Compliance with other Federal re-
quirements,” apply and control to the
extent they may differ from other re-
quirements of this section;

(f) Indian preference. For purposes of
the Public Housing Program, appli-
cants are subject to the Indian Civil
Rights Act (24 U.S.C. 1301), the provi-
sions of section 7(b) of the Indian Self-
Determination and Education Assist-
ance Act (25 U.S.C. 450e(b)), and the In-
dian preference rules in the IHA pro-
curement regulations at 24 CFR 950,
subpart B. These provisions require
that, to the greatest extent feasible,
preference and opportunities for train-
ing and employment be given to Indi-
ans, and that preference in the award
of subcontracts and subgrants be given
to Indian Organizations and Indian
Owned Economic Enterprises.

(g) Intergovernmental Review. The re-
quirements of Executive Order 12372 (3
CFR, 1982 Comp., p. 197) and the regula-
tions issued under the Order in 24 CFR
part 52, to the extent provided by FED-
ERAL REGISTER notice in accordance
with 24 CFR 52.3, apply to these pro-
grams.

PARTS 762-790 [RESERVED]

PART 791—REVIEW OF APPLICA-
TIONS FOR HOUSING ASSIST-
ANCE AND ALLOCATIONS OF
HOUSING ASSISTANCE FUNDS

Subpart A—General Provisions
Sec.

791.101 Applicability and scope.
791.102 Definitions.

Subpart B—[Reserved]

Subpart C—Applications for Housing
Assistance

791.301 General.
791.302 Finding of need for housing assist-
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ance.

791.303 Notification of local government.

791.304 Review and comment period.

791.305 HUD review of applications for hous-
ing assistance.

Subpart D—Allocation of Budget Authority
for Housing Assistance

791.401 General.

791.402 Determination of low-income hous-
ing needs.

791.403 Allocation of housing assistance.

791.404 Field Office allocation planning.

791.405 Reallocations of budget authority.

791.406 Competition.

791.407 Headquarters Reserve.

AUTHORITY: 42 U.S.C. 1439 and 3535(d).

SOURCE: 61 FR 10849, Mar. 15, 1996, unless
otherwise noted.

Subpart A—General Provisions

§791.101 Applicability and scope.

This part describes the roles and re-
sponsibilities of HUD and local govern-
ments under section 213 of the Housing
and Community Development Act of
1974 (42 U.S.C. 1437). It applies to the al-
location of budget authority, and the
review and approval of applications for
housing assistance under the United
States Housing Act of 1937 (42 U.S.C.
1437-1437q), section 101 of the Housing
and Urban Development Act of 1965 (12
U.S.C. 1701s), and with respect to sub-
part D only, section 202 of the Housing
Act of 1959 (12 U.S.C. 1710q), except as
follows:

(a) This part does not apply to pro-
grams for public housing operating
subsidy, public housing modernization,
or rental rehabilitation grant assist-
ance under section 9, 14, or 17 of the
United States Housing Act of 1937; and

(b) Subpart D of this part does not
apply to the allocation of budget au-
thority for housing development grant
assistance under section 17 of the U.S.
Housing Act of 1937.

§791.102 Definitions.

Act. The Housing and Community De-
velopment Act of 1974 (42 U.S.D. 1437),
as amended.

Allocation area. A municipality, coun-
ty, or group of municipalities or coun-
ties or Indian areas identified by the
HUD field office for the purpose of allo-
cating housing assistance.
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Application for housing assistance. The
first submission to HUD for housing as-
sistance under one of the programs
identified in §791.101(a). For the pur-
poses of this part, the term includes an
application, a preliminary proposal, or
a proposal, so long as it meets the ap-
plicable program regulations. For the
public housing program, the first appli-
cation identifying a project site will be
considered the application for housing
assistance.

Assistant Secretary. The Assistant
Secretary for Housing or the Assistant
Secretary for Public and Indian Hous-
ing, as appropriate to the housing as-
sistance under consideration.

Budget authority. The maximum
amount authorized by the Congress for
payments over the term of assistance
contracts.

Chief executive officer. The elected of-
ficial or legally designated official who
has the primary responsibility for con-
ducting the governmental affairs of a
unit of general local government. Ex-
amples of the ‘‘chief executive officer”
include: the elected mayor of a munici-
pality; the elected county executive of
a county; the presiding officer of a
county commission or board in a coun-
ty that has no elected county execu-
tive; the official designated by the gov-
erning body of the local government
pursuant to law (e.g., the city manager
or city administrator); and the chair-
man, governor, chief or president of an
Indian tribe or Alaskan native village.

Fiscal year. The official operating pe-
riod of the Federal government, begin-
ning on October 1 and ending on Sep-
tember 30.

Household type. The three household
types are: elderly, small family, and
large family. References to household
type shall mean the household type
within the appropriate tenure type.

Housing type. The three housing types
are:

(1) New construction;

(2) Rehabilitation; and

(3) Existing housing.

Local government. Any city, county,
town, township, parish, village or other
unit of general local government which
is a general purpose political subdivi-
sion of a State or the Commonwealth
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of Puerto Rico; Guam, the Common-
wealth of the Northern Marianas, the
Virgin Islands and American Samoa, or
a general purpose political subdivision
thereof; a combination of such political
subdivisions recognized by the Sec-
retary of HUD: the District of Colum-
bia; the former Trust Territories of the
Pacific Islands, as applicable ; Indian
tribes, bands, groups and nations, in-
cluding Alaska Indians, Aleuts and Es-
kimos; and any Alaskan native village
of the United States. The term also in-
cludes a State or local public body or
agency, community association, or
other entity which is approved by HUD
to provide public facilities or services
to a new community meeting the re-
quirements of Title IV of the Housing
and Urban Development Act of 1968 (42
U.S.C. 3901) or Title VII of the Housing
and Urban Development Act of 1970 (42
U.S.C. 4501).

Metropolitan area. See MSA.

MSA. A metropolitan statistical area
established by the Office of Manage-
ment and Budget. The term also in-
cludes primary metropolitan statis-
tical areas (PMSAs), which are the
component parts of larger urbanized
areas designated as consolidated met-
ropolitan statistical areas (CMSAS).
Where an MSA is divided among two or
more field offices, references to an
MSA mean the portion of the MSA
within the State/Area Office jurisdic-
tion.

Public housing agency. Any State,
county, municipality, or other govern-
mental entity or public body (or agen-
cy or instrumentality thereof) which is
authorized to engage in or assist in the
development or operation of housing
for low-income families.

Tenure type. The two tenure types are
owners and renters.

Urban county. Any county within a
metropolitan area which is authorized
under State law to undertake essential
community development and housing
assistance activities in its unincor-
porated areas, and which meets the
other requirements of 24 CFR 570.307
for qualification as an urban county.
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Subpart B—[Reserved]

Subpart C—Applications for
Housing Assistance

§791.301 General.

This subpart C establishes the poli-
cies and procedures governing reviews
and determinations, pursuant to sec-
tion 213(c) of the Act, with respect to
applications for housing assistance,
under the programs identified in
§791.101(a).

§791.302 Finding of need for housing
assistance.

With respect to each application for
housing assistance, the field office is
required to make a determination as to
whether there is a need for such hous-
ing and whether the public facilities
and services available in the area will
be adequate to serve the proposed hous-
ing.

(a) The initial determination of need
for housing assistance within an allo-
cation area is made as part of the allo-
cation process in §791.404. In making
this determination, the field office
shall give consideration to the con-
tents of any applicable State or
areawide housing plan proposing hous-
ing assistance in the area, as well as
generally available data on population,
poverty, housing overcrowding, hous-
ing vacancies, amount of substandard
housing, or other objectively measur-
able conditions pertaining to low-in-
come housing needs.

(b) Prior to making a determination
with regard to a specific application,
the field office shall give the local gov-
ernment in which the proposed assist-
ance is to be provided an opportunity
to provide comments, during a 30-cal-
endar-day period, concerning the need
for housing assistance and the ade-
quacy of public facilities and services.
If the local government finding is nega-
tive, it must be accompanied by sup-
porting evidence.

§791.303 Notification of local govern-
ment.

(@) The field office shall notify the
chief executive officer no later than 10
working days after receipt (or comple-
tion of any preliminary review and de-
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termination that the application is ac-
ceptable for further processing) that an
application for housing assistance to be
provided in that jurisdiction has been
received and is under consideration.

(1) When the application is for hous-
ing assistance in newly constructed or
rehabilitated housing within the over-
lapping jurisdictions of more than one
local government (e.g., a municipality
which is also within a county), the
field office shall notify the chief execu-
tive officer of each local government.

(2) When the application is for hous-
ing assistance in newly constructed or
rehabilitated housing within several
nonoverlapping political jurisdictions
(e.g., a scattered site project), the field
office shall notify the chief executive
officer of each local government where
housing assistance is proposed.

(3) For a Section 8 existing housing,
moderate rehabilitation, or housing
voucher application submitted in ac-
cordance with 24 CFR part 982, the field
office shall notify the chief executive
officers of the localities that are iden-
tified in the application as:

(i) Primary areas from which house-
holds to be assisted under the existing
housing program will be drawn; or

(ii) Primary areas in which units will
be rehabilitated under the moderate re-
habilitation program.

(b) The notification to the chief exec-
utive officer shall:

(1) Indicate that the field office has
received and is considering an applica-
tion for housing assistance, and iden-
tify the housing program, the housing
type, the number of units by bedroom
size and household type, and the pro-
posed location(s).

(2) Invite the submission, within a
period of 30 calendar days from the
date of the field office letter, of a
statement on behalf of the local gov-
ernment concerning the need for hous-
ing assistance and the adequacy of pub-
lic facilities and services and any other
comments which are relevant to a de-
termination by the field office concern-
ing the proposed housing assistance
(e.g., comments on the site; whether
the project is approvable under local
codes and zoning ordinances).
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§791.304 Review and comment period.

The chief executive officer shall have
a 30-calendar day comment period, be-
ginning on the date of the notification
letter described in §791.303, to submit
written comments relevant to a deter-
mination by the field office concerning
the approval of an application for hous-
ing assistance. The field office shall
consider the comment period closed
when the written comments are re-
ceived. In no case shall the Program
Office Director in the field office be ob-
ligated to consider subsequent or re-
vised comments unless the initial re-
sponse indicated that additional com-
ments would be provided and such com-
ments are received prior to the expira-
tion of the 30-day comment period. As
an alternative to this process, the chief
executive officer may submit any com-
ments on the application with the ap-
plication at the time it is submitted to
HUD. Such early comment shall state
whether such comment is intended to
be the final comment, notwithstanding
the 30-day period otherwise provided
under this paragraph.

§791.305 HUD review of applications
for housing assistance.

(a) The field office shall not approve
an application for housing assistance
prior to either:

(1) Receipt of comments pursuant to
§791.304; or

(2) Expiration of the 30-day comment
period, whichever occurs earlier.

(b) In determining whether an appli-
cation will be approved, the field office
shall consider the comments provided
by the local government including
comments submitted by the chief exec-
utive officer on behalf of the local gov-
ernment. The field office shall make an
independent determination as to
whether there is a need for housing as-
sistance and whether facilities and
services are adequate before approving
the application.

(c) The field office shall promptly no-
tify both the chief executive officer
and the applicant of the HUD deter-
mination with respect to the approval
or disapproval of the application for
housing assistance.

30

24 CFR Ch. VII (4-1-98 Edition)

Subpart D—Allocation of Budget
Authority for Housing Assistance

§791.401 General.

This subpart D establishes the proce-
dures for allocating budget authority
under section 213(d) of the Act for the
programs identified in §791.101(a). It de-
scribes the allocation of budget author-
ity by the appropriate Assistant Sec-
retary to the applicable Program Office
Director in the HUD field office, and by
the Program Office Director to alloca-
tion areas within their jurisdiction.

§791.402 Determination of low-income
housing needs.

(a) Before budget authority is allo-
cated, the Assistant Secretary for Pol-
icy Development and Research shall
determine the relative need for low-in-
come housing assistance in each HUD
field office jurisdiction. This deter-
mination shall be based upon data from
the most recent, available decennial
census and, where appropriate, upon
more recent data from the Bureau of
the Census or other Federal agencies,
or from the American Housing Survey.

(b) Except for paragraph (c) of this
section, the factors used to determine
the relative need for assistance shall be
based upon the following criteria:

(1) Population. The renter population;

(2) Poverty. The number of renter
households with annual incomes at or
below the poverty level, as defined by
the Bureau of the Census;

(3) Housing overcrowding. The number
of renter-occupied housing units with
an occupancy ratio of 1.01 or more per-
sons per room;

(4) Housing vacancies. The number of
renter housing units that would be re-
quired to maintain vacancies at levels
typical of balanced market conditions;

(5) Substandard housing. The number
of housing units built before 1940 and
occupied by renter households with an-
nual incomes at or below the poverty
level, as defined by the Bureau of the
Census; and

(6) Other objectively measurable condi-
tions. Data indicating potential need
for rental housing assistance, such as
the number of renter households with
incomes below specified levels and pay-
ing a gross rent of more than 30 per-
cent of household income.
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(c)(1) For the section 202 elderly pro-
gram, the data used shall reflect rel-
evant characteristics of the elderly
population. The data shall use the cri-
teria specified in paragraph (b)(1) and
(6) of this section, as modified to apply
specifically to the needs of the elderly
population.

(2) Budget authority for the Indian
housing program under 24 CFR part 905
shall be allocated on the basis of the
relative housing needs of the Indian
tribal population, as measured by the
Bureau of Indian Affairs, and by data
for non-BIA recognized groups served
by the Indian housing program.

(d) Based on the criteria in para-
graphs (b) and (c)(1) of this section, the
Assistant Secretary for Policy Devel-
opment and Research shall establish
housing needs factors for each county
and independent city in the field office
jurisdiction, and shall aggregate the
factors into metropolitan and non-
metropolitan totals for the field office.
The field office total for each metro-
politan and nonmetropolitan factor is
then divided by the respective national
total for that factor. The resulting
housing needs ratios under paragraph
(b) of this section are then weighted to
provide metropolitan and nonmetro-
politan housing needs percentages for
each field office, using the following
weights: Population, 20 percent; pov-
erty, 20 percent; housing overcrowding,
10 percent; housing vacancies, 10 per-
cent; substandard housing, 20 percent;
other objectively measurable condi-
tions, 20 percent. For the section 202 el-
derly program, the two criteria de-
scribed in paragraph (c)(1) of this sec-
tion are weighted equally.

(e) The Assistant Secretary for Pol-
icy Development and Research shall
adjust the housing needs percentages
derived in paragraph (d) of this section
to reflect the relative cost of providing
housing among the field office jurisdic-
tions.

§791.403 Allocation of housing assist-
ance.

(a) The total budget authority avail-
able for any fiscal year shall be deter-
mined by adding any available, unre-
served budget authority from prior fis-
cal years to any newly appropriated
budget authority for each housing pro-
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gram. On a nationwide basis, at least 20
percent, but not more than 25 percent,
of the total budget authority available
for any fiscal year, which is allocated
pursuant to paragraph (b)(2) of this sec-
tion and any amounts which are re-
tained pursuant to §791.407, shall be al-
located for use in nonmetropolitan
areas.

(b) Budget authority available for the
fiscal year, except for that retained
pursuant to §791.407, shall be allocated
to the field offices as follows:

(1) Budget authority shall be allo-
cated as needed for uses that the Sec-
retary determines are incapable of geo-
graphic allocation by formula, includ-
ing—

(i) Amendments of existing con-
tracts, renewal of assistance contracts,
assistance to families that would oth-
erwise lose assistance due to the deci-
sion of the project owner to prepay the
project mortgage or not to renew the
assistance contract, assistance to pre-
vent displacement or to provide re-
placement housing in connection with
the demolition or disposition of public
and Indian housing, assistance in sup-
port of the property disposition and
loan management functions of the Sec-
retary;

(ii) Assistance which is—

(A) The subject of a line item identi-
fication in the HUD appropriations
law, or in the table customarily in-
cluded in the Conference Report on the
appropriation for the Fiscal Year in
which the funds are to be allocated;

(B) Reported in the Operating Plan
submitted by HUD to the Committees
on Appropriations; or

(C) Included in an authorization stat-
ute where the nature of the assistance,
such as a prescribed set-aside, is, in the
determination of the Secretary, in-
capable of geographic allocation by for-
mula,

(iii) Assistance determined by the
Secretary to be necessary in carrying
out the following programs authorized
by the Cranston-Gonzalez National Af-
fordable Housing Act: the Homeowner-
ship and Opportunity Through HOPE
Act under title IV and HOPE for Elder-
ly Independence under section 803.

(2) Budget authority remaining after
carrying out allocation steps outlined
in paragraph (b)(1) of this section shall
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be allocated in accordance with the
housing needs percentages calculated
under paragraphs (b), (c), (d), and (e) of
§791.402. HUD may allocate assistance
under this paragraph in such a manner
that each State shall receive not less
than one-half of one percent of the
amount of funds available for each pro-
gram referred to in §791.101(a) in each
fiscal year. If the budget authority for
a particular program is insufficient to
fund feasible projects, or to promote
meaningful competition, at the field
office level, budget authority may be
allocated among the ten geographic
areas of the country. The funds so allo-
cated will be assigned by Headquarters
to the field office(s) with the highest
ranked applications within the ten geo-
graphic areas.

(c) At least annually HUD will pub-
lish a notice in the FEDERAL REGISTER
informing the public of all allocations
under §791.403(b)(2).

§791.404 Field Office allocation plan-
ning.

(a) General objective. The allocation
planning process should provide for the
equitable distribution of available
budget authority, consistent with the
relative housing needs of each alloca-
tion area within the field office juris-
diction.

(b) Establishing allocation areas. Allo-
cation areas, consisting of one or more
counties or independent cities, shall be
established by the field office in ac-
cordance with the following criteria:

(1) Each allocation shall be to the
smallest practicable area, but of suffi-
cient size so that at least three eligible
entities are viable competitors for
funds in the allocation area, and so
that all applicable statutory require-
ments can be met. (It is expected that
in many instances individual MSAs
will be established as metropolitan al-
location areas.) For the section 202 pro-
gram for the elderly, the allocation
area must include sufficient units to
promote a meaningful competition
among disparate types of providers of
such housing (e.g., local as well as na-
tional sponsors, minority as well as
non-minority sponsors). The preceding
sentence shall not apply to projects ac-
quired from the Resolution Trust Cor-
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poration under section 21A(c) of the
Federal Home Loan Bank Act.

(2) Each allocation area shall also be
of sufficient size, in terms of popu-
lation and housing need, that the
amount of budget authority being allo-
cated to the area will support at least
one feasible program or project.

(3) In establishing allocation areas,
counties and independent cities within
MSAs should not be combined with
counties that are not in MSAs.

(c) Determining the amount of budget
authority. Where the field office estab-
lishes more than one allocation area, it
shall determine the amount of budget
authority to be allocated to each allo-
cation area, based upon a housing
needs percentage which represents the
needs of that area relative to the needs
of the metropolitan or nonmetropoli-
tan portion of the field office jurisdic-
tion, whichever is appropriate. For
each program, a composite housing
needs percentage developed under
§791.402 for those counties and inde-
pendent cities comprising the alloca-
tion area shall be aggregated into allo-
cation area totals.

(d) Planning for the allocation. The
field office should develop an alloca-
tion plan which reflects the amount of
budget authority determined for each
allocation area in paragraph (c). The
plan should include a map or maps
clearly showing the allocation areas
within the field office jurisdiction. The
relative share of budget authority by
individual program type need not be
the same for each allocation area, so
long as the total amount of budget au-
thority made available to the alloca-
tion area is not significantly reduced.

§791.405 Reallocations of budget au-
thority.

(a) The field office shall make every
reasonable effort to use the budget au-
thority made available for each alloca-
tion area within such area. If the Pro-
gram Office Director determines that
not all of the budget authority allo-
cated for a particular allocation area is
likely to be used during the fiscal year,
the remaining authority may be allo-
cated to other allocation areas where it
is likely to be used during that fiscal
year.
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(b) If the Assistant Secretary deter-
mines that not all of the budget au-
thority allocated to a field office is
likely to be used during the fiscal year,
the remaining authority may be reallo-
cated to another field office where it is
likely to be used during that fiscal
year.

(c) Any reallocations of budget au-
thority among allocation areas or field
offices shall be consistent with the as-
signment of budget authority for the
specific program type and established
set-asides.

(d) Notwithstanding the require-
ments of paragraphs (a) through (c) of
this section, budget authority shall not
be reallocated for use in another State
unless the Program Office Director or
the Assistant Secretary has deter-
mined that other allocation areas with-
in the same State cannot use the avail-
able authority during the fiscal year.

§791.406 Competition.

(a) AIll budget authority allocated
pursuant to §791.403(b)(2) shall be re-
served and obligated pursuant to a
competition. Any such competition
shall be conducted pursuant to specific
criteria for the selection of recipients
of assistance. These criteria shall be
contained in a regulation promulgated
after notice and public comment or, to
the extent authorized by law, a notice
published in the FEDERAL REGISTER.

(b) This section shall not apply to as-
sistance referred to in 8§791.403(b)(1)
and 791.407.

§791.407 Headquarters Reserve.

(a) A portion of the budget authority
available for the housing programs list-
ed in §791.101(a), not to exceed an
amount equal to five percent of the
total amount of budget authority
available for the fiscal year for pro-
grams under the United States Housing
Act of 1937 listed in §791.101(a), may be
retained by the Assistant Secretary for
subsequent allocation to specific areas
and communities, and may only be
used for:

(1) Unforeseen housing needs result-
ing from natural and other disasters,

including hurricanes, tornadoes,
storms, high water, wind driven water,
tidal waves, tsunamis, earthquakes,
volcanic eruptions, landslides,
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mudslides, snowstorms, drought, fires,
floods, or explosions, which in the de-
termination of the Secretary cause
damage of sufficient severity and mag-
nitude to warrant Federal housing as-
sistance;

(2) Housing needs resulting from
emergencies, as certified by the Sec-
retary, other than disasters described
in paragraph (a)(1) of this section.
Emergency housing needs that can be
certified are only those that result
from unpredictable and sudden cir-
cumstances causing housing depriva-
tion (such as physical displacement,
loss of Federal rental assistance, or
substandard housing conditions) or
causing an unforeseen and significant
increase in low-income housing de-
mand in a housing market (such as in-
flux of refugees or plant closings);

(3) Housing needs resulting from the
settlement of litigation; and

(4) Housing in support of desegrega-
tion efforts.

(b) Applications for funds retained
under paragraph (a) of this section
shall be made to the field office, which
will make recommendations to Head-
quarters for approval or rejection of
the application. Applications generally
will be considered for funding on a
first-come, first-served basis. Specific
instructions governing access to the
Headquarters Reserve shall be pub-
lished by notice in the FEDERAL REG-
ISTER, as necessary.

(c) Any amounts retained in any fis-
cal year under paragraph (a) of this
section that are not reserved by the
end of such fiscal year shall remain
available for the following fiscal year
in the program under §791.101(a) from
which the amount was retained. Such
amounts shall be allocated pursuant to
§791.403(b)(2).

PART 792—HOUSING AGENCY
SECTION 8 FRAUD RECOVERIES
Subpart A—General Provisions

Sec.

792.101 Purpose.
792.102 Applicability.
792.103 Definitions.

Subpart B—Recovery of Section 8 Funds

792.201 Conduct of litigation.
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792.202 HA retention of proceeds.
792.203 Application of amounts recovered.
792.204 Recordkeeping and reporting.

AUTHORITY: 42 U.S.C. 1437f note and 3535(d).

SOURCE: 59 FR 9409, Feb. 28, 1994, unless
otherwise noted.

Subpart A—General Provisions

§792.101 Purpose.

The purpose of this part is to encour-
age public housing agencies and Indian
housing authorities (HAs) to inves-
tigate and pursue instances of tenant
and owner fraud and abuse in the oper-
ation of the section 8 housing assist-
ance payments programs.

§792.102 Applicability.

(a) This part applies to an HA acting
as a contract administrator under an
annual contributions contract with
HUD in any section 8 housing assist-
ance payments program. To be eligible
to retain section 8 tenant or owner
fraud recoveries, the HA must be the
principal party initiating or sustaining
an action to recover amounts from
families.

(b) This part applies only to those in-
stances when a tenant or owner com-
mitted fraud, and the fraud recoveries
are obtained through litigation
brought by the HA (including settle-
ment of the lawsuit), a court-ordered
restitution pursuant to a criminal pro-
ceeding, or an administrative repay-
ment agreement with the family or
owner as a result of an HA administra-
tive grievance procedure pursuant to,
or incorporating the requirements of,
§882.216 or 887.405. This part does not
apply to cases of owner fraud in HA-
owned or controlled units, or where in-
correct payments were made or bene-
fits received because of calculation er-
rors instead of willful fraudulent ac-
tivities.

(c) This part applies to all tenant and
owner fraud recoveries resulting from
litigation brought by the HA (including
settlement of the lawsuit), or a court-
ordered restitution pursuant to a
criminal proceeding obtained on or
after October 8, 1986, and to all tenant
and owner fraud recoveries obtained
through administrative repayment
agreements signed on or after October
28, 1992.
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§792.103 Definitions.

Fraud and abuse. Fraud and abuse
means a single act or pattern of ac-

ions:

(1) That constitutes false statement,
omission, or concealment of a sub-
stantive fact, made with intent to de-
ceive or mislead; and

(2) That results in payment of section
8 program funds in violation of section
8 program requirements.

HA (Housing Agency) is the collective
term for Public Housing Agencies and
Indian Housing Authorities. The terms
Public Housing Agency (PHA) and Indian
Housing Authority (IHA) are defined in
24 CFR part 5.

Judgment. Judgment means a provi-
sion for recovery of section 8 program
funds obtained through fraud and
abuse, by order of a court in litigation
or by a settlement of a claim in litiga-
tion, whether or not stated in a court
order.

Litigation. A lawsuit brought by a HA
to recover section 8 program funds ob-
tained as a result of fraud and abuse.

Principal party in initiating or sustain-
ing an action to recover. Principal party
in initiating or sustaining an action to
recover means the party that incurs
more than half the costs incurred in:

(1) Recertifying tenants who fraudu-
lently obtained section 8 rental assist-
ance;

(2) Recomputing the correct amounts
owed by tenants; and

(3) Taking needed actions to recoup
the excess benefits received, such as
initiating litigation.

Costs incurred to detect potential ex-
cessive benefits in the routine day-to-
day operations of the program are ex-
cluded in determining the principal
party in initiating or sustaining an ac-
tion to recover. For example, the cost
of income verification during an an-
nual recertification would not be
counted in determining the principal
party in initiating or sustaining an ac-
tion to recover.

Repayment agreement. Repayment
agreement means a formal document
signed by a tenant or owner and pro-
vided to an HA in which a tenant or



Office of the Secretary, HUD

owner acknowledges a debt, in a spe-
cific amount, and agrees to repay the
amount due at specific time period(s).

[59 FR 9409, Feb. 28, 1994, as amended at 61
FR 5212, Feb. 9, 1996]

Subpart B—Recovery of Section 8
Funds

§792.201 Conduct of litigation.

The HA must obtain HUD approval
before initiating litigation in which
the HA is requesting HUD assistance or
participation.

§792.202 HA retention of proceeds.

(a) Where the HA is the principal
party initiating or sustaining an action
to recover amounts from tenants that
are due as a result of fraud and abuse,
the HA may retain, the greater of:

(1) Fifty percent of the amount it ac-
tually collects from a judgment, litiga-
tion (including settlement of lawsuit)
or an administrative repayment agree-
ment pursuant to, or incorporating the
requirements of, §882.216 or §887.405; or

(2) Reasonable and necessary costs
that the HA incurs related to the col-
lection from a judgment, litigation (in-
cluding settlement of lawsuit) or an ad-
ministrative repayment agreement
pursuant to, or incorporating the re-
quirements of, §882.216 or §887.405. Rea-
sonable and necessary costs include the
costs of the investigation, legal fees
and collection agency fees.

35

§792.204

(b) If HUD incurs costs on behalf of
the HA in obtaining the judgment,
these costs must be deducted from the
amount to be retained by the HA.

§792.203 Application of amounts re-
covered.

(a) The HA may only use the amount
of the recovery it is authorized to re-
tain in support of the section 8 pro-
gram in which the fraud occurred.

(b) The remaining balance of the re-
covery proceeds (i.e., the portion of re-
covery the HA is not authorized to re-
tain) must be applied as directed by
HUD.

§792.204 Recordkeeping and
ing.

report-

To permit HUD to audit amounts re-
tained under this part, an HA must
maintain all records required by HUD,
including:

(a) Amounts recovered on any judg-
ment or repayment agreement;

(b) The nature of the judgment or re-
payment agreement; and

(c) The amount of the legal fees and
expenses incurred in obtaining the
judgment or repayment agreement and
recovery.

(Approved by the Office of Management and
Budget under Control Number 2577-0053)

PARTS 793-798 [RESERVED]
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PARTS 800—810 [RESERVED]

PART 811—TAX EXEMPTION OF OB-
LIGATIONS OF PUBLIC HOUSING
AGENCIES AND RELATED
AMENDMENTS

Sec.

811.101 Purpose and scope.

811.102 Definitions.

811.103 General.

811.104 Approval of Public Housing Agencies
(other than agency or instrumentality
PHAS).

811.105 Approval of agency or instrumental-
ity PHA.

811.106 Default under the contract.

811.107 Financing documents and data.

811.108 Debt service reserve.

811.109 Trust indenture provisions.

811.110 Refunding of obligations issued to fi-
nance Section 8 projects.

AUTHORITY: Sec. 7(d), Dept. of HUD Act (42
U.S.C. 3535(d)); secs. 3(6), 5(b), 8, 11(b) of the
U.S. Housing Act of 1937 (42 U.S.C. 1437a,
1437c, 1437f, and 1437).

SOURCE: 44 FR 12360, Mar. 6, 1979, unless
otherwise noted.

§811.101 Purpose and scope.

(a) The purpose of this part is to pro-
vide a basis for determining tax exemp-
tion of obligations issued by public
housing agencies pursuant to Section
11(b) of the United States Housing Act
of 1937 (42 U.S.C. 1437i) to refund bonds
for Section 8 new construction or sub-
stantial rehabilitation projects.

(b) This part does not apply to tax
exemption pursuant to Section 11(b) for
low-income housing projects developed
pursuant to 24 CFR parts 950 and 941.

[61 FR 14460, Apr. 1, 1996]

§811.102 Definitions.

The terms HUD and Public Housing
Agency (PHA) are defined in 24 CFR
part 5.

Act. The United States Housing Act
of 1937 (42 U.S.C. 1437, et seq.).

Agency or Instrumentality PHA. A not-
for-profit private or public organiza-
tion that is authorized to engage in or
assist in the development or operation
of low-income housing and that has the
relationship to a parent entity PHA re-
quired by this subpart.

Agreement. An Agreement to Enter
Into Housing Assistance Payments

39

Contract as defined in the applicable
Section 8 regulations. The form of
agreement for projects financed with
tax-exempt obligations shall be amend-
ed in accordance with this subpart.

Annual Contributions Contract (ACC).
An Annual Contributions Contract as
defined in the applicable Section 8 reg-
ulations. The form of ACC for projects
financed with tax-exempt obligations
shall be amended in accordance with
this subpart.

Applicable Section 8 Regulations. The
provisions of 24 CFR parts 880, 881, or
883 that apply to the project.

Contract. A Housing Assistance Pay-
ments Contract as defined in the appli-
cable Section 8 regulations. The form
of contract for projects financed with
tax-exempt obligations shall be amend-
ed in accordance with this subpart.

Cost of issuance. Ordinary, necessary,
and reasonable costs in connection
with the issuance of obligations. These
costs shall include attorney fees, rat-
ing agency fees, trustee fees, printing
costs, bond counsel fees, feasibility
studies (for non-FHA-insured projects
only), consultant fees and other fees or
expenses approved by HUD.

Debt service reserve. A fund main-
tained by the trustee as a supplemental
source of money for the payment of
debt service on the obligations.

Financing Agency. The PHA (parent
entity PHA or agency or instrumental-
ity PHA) that issues the tax-exempt
obligations for financing of the project.

Low-income Housing Project. Housing
for families and persons of low-income
developed, acquired or assisted by a
PHA under Section 8 of the Act and the
improvement of any such housing.

Obligations. Bonds or other evidence
of indebtedness that are issued to pro-
vide permanent financing of a low-in-
come housing project. Pursuant to Sec-
tion 319(b) of the Housing and Commu-
nity Development Act of 1974, the term
obligation shall not include any obliga-
tion secured by a mortgage insured
under Section 221(d)(3) of the National
Housing Act (12 U.S.C. 17151) and issued
by a public agency as mortgagor in
connection with the financing of a
project assisted under Section 8 of the
Act. This exclusion does not apply to a
public agency as mortgagee.
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Owner. An owner as defined in the ap-
plicable Section 8 regulations.

Parent Entity PHA. Any state, county,
municipality or other governmental
entity or public body that is authorized
to engage in or assist in the develop-
ment or operation of low-income hous-
ing and that has the relationship to an
agency or instrumentality PHA re-
quired by this subpart.

Servicing fees. The annual costs of
servicing the obligations (including
any debt service reserve), including
trustee fees, mortgage servicing fees,
PHA expenses in connection with an-
nual reviews, maintenance of books
and accounts, audit expenses, agent
fees and other costs of servicing the ob-
ligations.

Trust indenture. A contract setting
forth the rights and obligations of the
issuer, bondholders, owner and trustee
in connection with the tax-exempt ob-
ligations. The trust indenture may also
include provisions regarding the loan
to the owner or these may be set forth
in a separate mortgage.

Trustee. The entity that has legal re-
sponsibility under the trust indenture
for disposition of the proceeds of a
bond issuance and servicing of the debt
represented by the obligations. The
trustee must be a bank or other finan-
cial institution that is legally qualified
and experienced in performing fidu-
ciary responsibilities with respect to
the care and investment of funds of a
magnitude comparable to those in-
volved in the financing.

Yield. That percentage rate at which
the present worth of all payments of
principal and interest to be paid on the
obligations is equal to the purchase
price.

[44 FR 12360, Mar. 6, 1979, as amended at 61
FR 5212, Feb. 9, 1996; 61 FR 14460, Apr. 1, 1996]

§811.103 General.

(a) In order for obligations to be tax-
exempt under this subpart the obliga-
tions must be issued by a PHA in con-
nection with a low-income housing
project approved by HUD under the Act
and the applicable Section 8 regula-
tions.

(1) Except as needed for a resident
manager or similar requirement, all
dwelling units in a low-income housing
project that is to be financed with obli-
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gations issued pursuant to this subpart
must be Section 8 contract units.

(2) A low-income housing project that
is to be financed with obligations
issued pursuant to this subpart may in-
clude necessary appurtenances. Such
appurtenances may include
commerical space not to exceed 10% of
the total net rentable area.

(b) Where the parent entity PHA is
not the owner of the project, the par-
ent entity PHA or other PHA approv-
able under §811.104 must agree to ad-
minister the contract pursuant to an
ACC with HUD, and such a PHA must
agree that in the event there is a de-
fault under the contract it will pursue
all available remedies to achieve cor-
rection of the default, including oper-
ation and possession of the project, if
called upon by HUD to do so. If the
field office finds that the PHA does not
have the capacity to perform these
functions, the Assistant Secretary may
approve alternative contractual ar-
rangements for performing these func-
tions.

§811.104 Approval of Public Housing
Agencies (other than agency or in-
strumentality PHAS).

(a)(1) An application to the field of-
fice for approval as a Public Housing
Agency, other than an agency or in-
strumentality PHA, for purposes of
this subpart shall be supported by evi-
dence satisfactory to HUD to establish
that:

(i) The applicant is a PHA as defined
in this subpart, and has the legal au-
thority to meet the requirements of
this subpart and applicable Section 8
regulations, as described in its applica-
tion. This evidence shall be supported
by the opinion of counsel for the appli-
cant.

(i) The applicant has or will have the
administrative capability to carry out
the responsibilities described in its ap-
plication.

(2) The evidence shall include any
facts or documents relevant to the de-
terminations required by paragraph
(a)(1) of this section, including identi-
fication of any pending application the
applicant has submitted under the Act.
In the absence of evidence indicating
the applicant may not be qualified, the
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field office may accept as satisfactory
evidence:

(i) Identification of any previous
HUD approval of the applicant as a
PHA pursuant to this section;

(i) ldentification of any prior ACC
with the applicant under the Act; or

(iii) A statement, where applicable,
that the applicant is an approved par-
ticipating agency under 24 CFR Part
883 (State Housing Finance and Devel-
opment Agencies).

(b) The applicant shall receive no
compensation in connection with the
financing of a project, except for its ex-
penses. Such expenses shall be subject
to approval by HUD in determining the
development cost, cost of issuance and
servicing fee, as appropriate. Should
the applicant receive any compensa-
tion in excess of such expenses, the ex-
cess is to be placed in the debt service
reserve.

(c) Where the applicant acts as the fi-
nancing agency, the applicant shall be
required to furnish to HUD an audit by
an independent public accountant of its
books and records in connection with
the financing of the project within 90
days after the execution of the con-
tract or final endorsement and at least
biennially thereafter.

(d) Any subsequent amendments to
the documents submitted to HUD pur-
suant to this section must be approved
by HUD.

§811.105 Approval of agency or instru-
mentality PHA.

(a) An application to the field office
for approval as an agency or instru-
mentality PHA for purposes of this
subpart shall:

(1) Identify the parent entity PHA.

(2) Establish by evidence satisfactory
to HUD that:

(i) The parent entity PHA meets the
requirements of §811.104.

(ii) The applicant was properly cre-
ated pursuant to state law as a not-for-
profit entity; is an agency or instru-
mentality PHA, as defined in this sub-
part; has the legal authority to meet
the requirements of this subpart and
applicable Section 8 regulations, as de-
scribed in its application; and the ac-
tions required to establish the legal re-
lationship with the parent entity PHA
prescribed by paragraph (c) of this sec-
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tion have been taken and are not pro-
hibited by State law. This evidence
shall be supported by the opinion of
counsel for the applicant and counsel
for the parent entity PHA.

(iii) The applicant has, or will have,
the administrative capability to carry
out the responsibilities described in its
application.

(b) The charter or other organic doc-
ument establishing the applicant shall
limit the activities to be performed by
the applicant, and funds and assets
connected therewith, to carrying out
or assisting in carrying out Section 8
projects and other low-income housing
projects approved by the Secretary.
Such organic documents shall provide
that the applicant shall receive no
compensation in connection with the
financing of a project, except for its ex-
penses. Such expenses shall be subject
to approval by HUD in determining the
development cost, cost of issuance and
servicing fee, as appropriate. Should
the applicant receive any compensa-
tion in excess of such expenses, the ex-
cess is to be placed in the debt service
reserve.

(c) The documents submitted by the
applicant shall include the following
with respect to the relationship be-
tween the parent entity PHA and the
agency or instrumentality PHA:

(1) Provisions requiring approval by
the parent entity PHA of the charter or
other organic instrument and of the
bylaws of the applicant, which organic
instrument and bylaws shall specify
that any amendments are subject to
approval by the parent entity PHA and
by HUD.

(2) Provisions requiring approval by
the parent entity PHA of each project
and of the program and expenditures of
the applicant.

(3) Provisions requiring approval by
the parent entity PHA of each issue of
obligations by the applicant not more
than 60 days prior to the date of issue
and approval of any substantive
changes to the terms and conditions of
the issuance prior to date of issue.

(4) Provisions requiring the applicant
to furnish an audit of all its books and
records by an independent public ac-
countant to the parent entity PHA
within 90 days after execution of the
contract or final endorsement and at
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least bennially thereafter; and provi-
sions requiring the parent entity PHA
to perform an annual review of the ap-
plicant’s performance and to provide
HUD with a copy of such review to-
gether with any audits performed dur-
ing the reporting period.

(5) Provisions giving the parent en-
tity PHA right of access at any time to
all books and records of the applicant.

(6) Provisions that upon dissolution
of the applicant, title to or other inter-
est in any real or personal property
that is owned by such applicant at the
time of dissolution shall be transferred
to the parent entity PHA or to another
PHA or to another not-for-profit entity
as determined by the parent entity
PHA and approved by HUD, to be used
only for purposes approved by HUD.

(7) Evidence of agreement by the par-
ent entity PHA, or other entity as may
be provided for in alternative contrac-
tual arrangements pursuant  to
§811.103(b), to accept title to any real
or personal property pursuant to para-
graph (c)(6) of this section.

(d) Any subsequent amendments to
the documents submitted to HUD pur-
suant to this section must be approved
by HUD.

(e) Members, officers, or employees of
the parent entity PHA may be direc-
tors or officers of the applicant unless
this is contrary to state law.

[44 FR 12360, Mar. 6, 1979, as amended at 61
FR 14461, Apr. 1, 1996]

§811.106 Default under the contract.

If HUD finds there is a default under
the Contract, the field office shall so
notify the trustee and give the trustee
a specified reasonable time to take ac-
tion to require the owner to correct
such default prior to any suspension or
termination of payments under the
contract. In the event of a default
under the contract, HUD may termi-
nate or suspend payments under the
contract, may seek specific perform-
ance of the contract and may pursue
other remedies.

[44 FR 12360, Mar. 6, 1979, as amended at 61
FR 14461, Apr. 1, 1996]
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§811.107 Financing documents and

data.

(a) The financing agency shall assure
that any official statement or prospec-
tus or other disclosure statement pre-
pared in connection with the financing
shall state on the first page that:

(1) In addition to any security cited
in the statement, the bonds may be se-
cured by a pledge of an Annual Con-
tributions Contract and a Housing As-
sistance Payments Contract, executed
by HUD;

(2) The faith of the United States is
solemnly pledged to the payment of an-
nual contributions pursuant to the An-
nual Contributions Contact or to the
payment of housing assistance pay-
ments pursuant to the Housing Assist-
ance Payments Contract, and funds
have been obligated by HUD for such
payments;

(3) Except as provided in any con-
tract of mortgage insurance, the bonds
are not insured by HUD;

(4) The bonds are not to be construed
as a debt or indebtedness of HUD or the
United States, and payment of the
bonds is not guaranteed by the United
States;

(5) Nothing in the text of a disclosure
statement is to be interpreted to con-
flict with the above; and

(6) HUD has not reviewed or approved
and bears no responsibility for the con-
tent of disclosure statements.

(b) The financing agency shall retain
in its files the documentation relating
to the financing. A copy of this docu-
mentation shall be furnished to HUD
upon request.

[61 FR 14461, Apr. 1, 1996]

§811.108 Debt service reserve.

(a) FHA-Insured projects. (1) The debt
service reserve shall be invested and
the income used to pay principal and
interest on that portion of the obliga-
tions which is attributable to the fund-
ing of the debt service reserve. Any ex-
cess investment income shall be added
to the debt service reserve. In the
event such investment income is insuf-
ficient, surplus cash or residual re-
ceipts, to the extent approved by the
field office, may be used to pay such
principal and interest costs.
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(2) The debt service reserve and its
investment income shall be available
only for the purpose of paying principal
or interest on the obligations. The use
of the debt service reserve for this pur-
pose shall not be a cure for any failure
by the owner to make required pay-
ments.

(3) Upon full payment of the principal
and interest on the obligations (includ-
ing that portion of the obligations at-
tributable to the funding of the debt
service reserve), any funds remaining
in the debt service reserve shall be re-
mitted to HUD.

(b) Non-FHA-insured projects. (1) In-
vestment income from the debt service
reserve, up to the amount required for
debt service on the bonds attributable
to the debt service reserve, shall be
credited toward the owner’s debt serv-
ice payment. Any excess investment
income shall be added to and become
part of the debt service reserve.

(2) The debt service reserve and in-
vestment income thereon shall be
available only for the purpose of pay-
ing principal or interest on the obliga-
tions. The use of the debt service re-
serve for this purpose shall not be a
cure for any failure by the owner to
make required payments.

(3) Upon full payment of the principal
and interest on the obligations (includ-
ing that portion of the obligations at-
tributable to the funding of the debt
service reserve), any funds remaining
in the debt service reserve shall be re-
mitted to HUD.

[61 FR 14461, Apr. 1, 1996]

§811.109 Trust indenture provisions.

Obligations shall be prepaid only
under such conditions as HUD shall re-
quire, including reduction of contract
rents and continued operation of the
project for the housing of low-income
families.

[44 FR 12360, Mar. 6, 1979. Redesignated at 61
FR 14461, Apr. 1, 1996]

§811.110 Refunding of obligations
issued to finance Section 8 projects.

(a) This section states the terms and
conditions under which HUD will ap-
prove refunding or defeasance of cer-
tain outstanding debt obligations
which financed new construction or

43

§811.110

substantial rehabilitation of Section 8
projects, including fully and partially
assisted projects.

(b) In the case of bonds issued by
State Agencies qualified under 24 CFR
part 883 to refund bonds which financed
projects assisted pursuant to 24 CFR
part 883, HUD requires compliance with
the prohibition on duplicative fees con-
tained in 24 CFR part 883 and with
paragraphs (f) and (h) of this section,
as applicable to the projects to be re-
funded.

(c) No agency shall issue obligations
to refund outstanding 11(b) obligations
until the Office of the Assistant Sec-
retary for Housing sends the financing
agency a Notification of Tax Exemp-
tion based on approval of the proposed
refunding’s terms and conditions as
conforming to this part’s requirements,
including continued operation of the
project as housing for low-income fam-
ilies, and where possible, reduction of
Section 8 assistance payments through
lower contract rents or an equivalent
cash rebate to the U.S. Treasury (i.e.
Trustee Sweep). The agency shall sub-
mit such documentation as HUD deter-
mines is necessary for review and ap-
proval of the refunding transaction.
Upon conclusion of the closing of re-
funding bonds, written confirmation
must be sent to the Office of Multifam-
ily Housing by bond counsel, or other
acceptable closing participant, includ-
ing a schedule of the specific amount of
savings in Section 8 assistance where
applicable, CUSIP number information,
and a final statement of Sources and
Uses.

(d)(1) HUD approval of the terms and
conditions of a Section 8 refunding pro-
posal requires evaluation by HUD’s Of-
fice of Multifamily Housing of the rea-
sonableness of the terms of the Agen-
cy’s proposed financing plan, including
projected reductions in project debt
service where warranted by market
conditions and bond yields. This eval-
uation shall determine that the pro-
posed amount of refunding obligations
is the amount needed to: pay off out-
standing bonds; fund a debt service re-
serve to the extent required by credit
enhancers or bond rating agencies, or
bond underwriters in the case of
unrated refunding bonds; pay credit en-
hancement fees acceptable to HUD; and
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pay transaction costs as approved by
HUD according to a sliding scale ceil-
ing based on par amount of refunding
bond principal. Exceptions may be ap-
proved by HUD, if consistent with ap-
plicable statutes, in the event that an
additional issue amount is required for
project purposes.

(2) The stated maturity of the refund-
ing bonds may not exceed by more than
one year the remaining term of the
project mortgage, or in the case of an
uninsured loan, the later of expiration
date of the Housing Assistance Pay-
ments Contract (the “HAPC™’) or final
maturity of the refunded bonds.

(3) The bond yield may not exceed by
more than 75 basis points the 20 Bond
General Obligation Index published by
the Daily Bond Buyer for the week im-
mediately preceding the sale of the
bonds, except as otherwise approved by
HUD. An amount not to exceed one-
fourth of one percent annually of the
bonds’ outstanding principal balance
may be allowed for servicing and trust-
ee fees.

(e) For projects for which the Agree-
ment to enter into the HAPC was exe-
cuted between January 1, 1979, and De-
cember 31, 1984 (otherwise known as
“McKinney Act Projects’), for which a
State or local agency initiates a re-
funding, the Secretary shall make
available to an eligible issuing agency
50 percent of the Section 8 savings of a
refunding, as determined by HUD on a
project-by-project basis, to be used by
the agency in accordance with the
terms of a Refunding Agreement exe-
cuted by the Agency and HUD which
incorporates the Agency’s Housing
Plan for use of savings to provide de-
cent, safe, and sanitary housing for
very low-income households. In deter-
mining the amount of savings recap-
tured on a project-by-project basis, as
authorized by section 1012(b) of the
McKinney Act, HUD will take into ac-
count the physical condition of the
projects participating in the refunding
which generate the McKinney Act sav-
ings and, if necessary, HUD will fi-
nance in refunding bond debt service
correction of existing deficiencies
which cannot be funded completely by
existing project replacement reserves
or by a portion of reserves released
from the refunded bond’s indenture.
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For McKinney Act refundings of
projects which did not receive a Fi-
nancing Adjustment Factor (“FAF”),
HUD will allow up to 50 percent of debt
service savings to be allocated to the
project account; in which case, the re-
mainder will be shared equally by the
Agency and the U.S. Treasury.

(f) For refundings of Section 8
projects other than McKinney Act
Projects, and for all transactions which
substitute collateral for, but do not re-
deem, outstanding obligations, and for
which a HUD approval is needed (such
as assignment of a HAPC or insured
mortgage note), the Office of Multifam-
ily Housing in consultation with HUD
Field Office Counsel will review the
HAPC, the Trust Indenture for the out-
standing obligations, applicable HUD
regulations, and reasonableness of pro-
posed financing terms. In particular,
HUD review should be obtained for the
release of reserves from the trust in-
denture of the outstanding 11(b) bonds
that are being refunded, defeased, or
pre-paid. A proposal to distribute to a
non-Federal entity the benefits of a re-
financing, such as debt service savings
and/or balances in reserves held under
the original Trust Indenture, should be
referred to the Office of Multifamily
Housing for further review. In propos-
als submitted for HUD approval, HUD
will consent to release reserves, as pro-
vided by the Trust Indenture, in an
amount remaining after correction of
project physical deficiencies and/or re-
plenishment of replacement reserves,
where needed. In the case of a refund-
ing of 11(b) bonds by a public agency
issuer which is the owner of the project
and is entitled to reserves held under
the Trust Indenture, HUD requires exe-
cution by the project owner of a use
agreement, and amendment of a regu-
latory agreement, if applicable, to ex-
tend low-income tenant occupancy for
ten years after expiration of the origi-
nal HAPC term. In the case of HAP
contracts with renewable 5-year terms,
the Use Agreement shall extend for 10
years after the project owners first opt-
out date. The Use Agreement may also
be required of private entity owners,
unless the refunding is incidental to a
transfer of project ownership or a
transaction which provides a substan-
tial public benefit, as determined by
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the Office of Multifamily Housing. Pro-
posed use of benefits shall be consist-
ent with applicable appropriations law,
the HAPC, and other requirements ap-
plicable to the original project financ-
ing, and the proposed financing terms
must be reasonable in relation to bond
market yields and transaction fees, as
approved by the HUD Office of Multi-
family Housing.

(g) Agencies shall have wide latitude
in the design of specific delivery vehi-
cles for use of McKinney Act savings,
subject to HUD audit of each Agency’s
performance in serving the targeted in-
come eligible population. Savings may
be used for shelter costs of providing
housing, rental, or owner-occupied, to
very low-income households through
new construction, rehabilitation, re-
pairs, and acquisition with or without
rehab, including assistance to very
low-income units in mixed-income de-
velopments. These include programs
designed to assist in obtaining shelter,
such as rent or homeownership sub-
sidies. Self-sufficiency services in sup-
port of very low-income housing are
also eligible, and may include, but are
not limited to, homeownership counsel-
ing, additional security measures in
high-crime areas, construction job
training for residents’ repair of housing
units occupied by very low-income
families, and empowerment activities
designed to support formation and
growth of resident entities. Except for
the cost of providing third-party pro-
gram audit reports to HUD, eligible
costs exclude consultant fees or reim-
bursement of Agency staff expenses,
but may include fees for professional
services required in the Agency’s
McKinney Act programs of assistance
to very low-income families. Unless
otherwise specified by HUD in a
McKinney Agreement, savings shall be
subject to the above use requirements
for 10 years from the date of receipt of
the savings.

(h) Refunding bonds, including inter-
est thereon, approved under this Sec-
tion shall be exempt from all taxation
now or hereafter imposed by the United
States, and the notification of approval
of tax exemption shall not be subject
to revocation by HUD. Whether refund-
ing bonds approved under this section
meet the requirements of Section 103
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or any other provisions of the Internal
Revenue Code is not within the respon-
sibilities of HUD to determine. Such
bonds shall be prepaid during the
HAPC term only under such conditions
as HUD shall require.

[61 FR 14461, Apr. 1, 1996]

PART 850—HOUSING
DEVELOPMENT GRANTS

Subpart A—General Provisions

Sec.
850.1 Applicability and savings clause.

Subparts B-E [Reserved]

Subpart F—Project Management

850.151 Project restrictions.
850.153 Rent control.
850.155 Securing owner’s responsibilities.

AUTHORITY: 42 U.S.C. 14370, 3535(d).

SOURCE: 49 FR 24641, June 14, 1984, unless
otherwise noted.

Subpart A—General Provisions

§850.1 Applicability and savings
clause.
(a) Applicability. This part imple-

ments the Housing Development Grant
Program contained in section 17 of the
United States Housing Act of 1937 (42
U.S.C. 14370). The Program authorized
the Secretary to make housing devel-
opment grants to support the new con-
struction or substantial rehabilitation
of real property to be used primarily
for residential rental purposes. Section
289(b)(1) of the Cranston-Gonzalez Na-
tional Affordable Housing Act (42
U.S.C. 12839) repealed section 17 effec-
tive October 1, 1991. Section 289(a) pro-
hibited new grants under the Housing
Development Grant Program except for
projects for which binding commit-
ments had been entered into prior to
October 1, 1991.

(b) Savings clause. Any grant made
pursuant to a binding commitment en-
tered into before October 1, 1991 will
continue to be governed by subparts A
through E of this part in effect imme-
diately before April 1, 1996, and by sub-
part F of this part as currently in ef-
fect.

[61 FR 7944, Feb. 29, 1996]
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Subparts B-E [Reserved]

Subpart A—Project Management

§850.151 Project restrictions.

(a) Owner-grantee agreement. The
grantee and the owner must enter into
an agreement that requires the owner
(including its successors in interest) to
carry out the requirements of this sec-
tion and of the grant agreement, as ap-
propriate. The grantee-owner agree-
ment must require the grantee to mon-
itor (where required) and to take ap-
propriate legal action to enforce com-
pliance with the owner’s responsibil-
ities thereunder. The owner’s compli-
ance with its obligations under this
section must be secured by a mortgage
or other security instrument meeting
the requirements of §850.155. Nothing
in this section shall preclude enforce-
ment by the Federal government of
grant agreement provisions, civil
rights statutes, or other provisions of
law that apply to the Housing Develop-
ment Grant Program.

(b) Restriction on conversion. The
owner shall not convert the units in
the project to condominium ownership
or to a form of cooperative ownership
that is not eligible to receive a housing
development grant, during the 20-year
period from the date on which the
units in the project are available for
occupancy.

(c) Tenant selection. The owner shall
determine the eligibility of applicants
for lower income units in accordance
with the requirements of 24 CFR parts
812 and 813, including the provisions of
these parts concerning citizenship or
eligible immigration status and income
limits, and certain assistance to mixed
families (families whose members in-
clude those with eligible immigration
status, and those without eligible im-
migration status.). The owner shall
not, during the 20-year period from the
date on which the units in the project
are available for occupancy, discrimi-
nate against prospective tenants on the
basis of their receipt of, or eligibility
for, housing assistance under any Fed-
eral, State, or local housing assistance
program or, except for an elderly hous-
ing project, on the basis that they have
a minor child or children who will be
living with them.
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(d) Restriction on leasing assisted units.
The owner shall assure that the per-
centage of low-income units specified
in the grant agreement is occupied, or
is available for occupancy, by low-in-
come households during the period be-
ginning on the date on which the units
in the project are available for occu-
pancy through 20 years from the date
on which 50 percent of the units are oc-
cupied. The owner may lease a low-in-
come unit only to a tenant that is a
low-income household at the time of
its initial occupancy. An owner may
continue to lease a low-income unit to
a tenant that ceases to qualify as a
low-income household only as provided
in paragraph (f) of this section.

(e) Low-income unit rent. (1) Section
17(d)(8)(A) of the U.S. Housing Act of
1937 prohibits the rents for low-income
units from exceeding ‘30 per centum of
the adjusted income of a family whose
income equals 50 per centum of the me-
dian income for the area, as deter-
mined by the Secretary with adjust-
ments for smaller and larger families.”
This paragraph describes how these
maximum rent determinations are
made.

(2) The maximum rents that may be
charged for low-income units are based
on the size of the unit by number of
bedrooms, and are calculated in ac-
cordance with the following procedure.
For each unit size, HUD will provide
the Section 8 very low-income limits.
HUD will also provide income adjust-
ments for each unit size, consistent
with 24 CFR part 813. An adjusted in-
come amount for each unit size is cal-
culated by the owner or grantee by
subtracting the income adjustment
from the Section 8 limit. The adjusted
income amount is multiplied by 30 per-
cent and divided by 12 to obtain the
maximum monthly gross rent for each
low-income unit. A monthly allowance
for the utilities and services (excluding
telephone) to be paid by the tenant is
subtracted from the maximum month-
ly gross rent to obtain the maximum
monthly rent that may be charged for
low-income units. Information to be
provided by HUD will be available from
the responsible HUD Field Office.

(3) The initial monthly allowance for
utilities and services to be paid by the
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tenant must be approved by HUD. Sub-
sequent calculations of this allowance
must be approved by the grantee in
connection with its review and ap-
proval of rent schedules under para-
graph (e)(4) of this section. The maxi-
mum monthly rent must be recal-
culated annually, and may change as
changes in the Section 8 very low-in-
come limit, the income adjustments, or
the monthly allowance for utilities and
services warrant.

(4) The grantee must review and ap-
prove any schedule of rents proposed
by the owner for low-income units. Any
schedule submitted by an owner within
the permissible maximum will be
deemed approved, unless the grantee
informs the owner, within 60 days after
receiving the schedule, that it is dis-
approved.

(5) Any increase in rents for low-in-
come units is subject to the provisions
of outstanding leases, in any event, the
owner must provide tenants of those
units not less than 30 days prior writ-
ten notice before implementing any in-
crease in rents.

(f) Reexamination of tenant income and
composition. (1) The owner shall reex-
amine the income of each tenant
household living in low-income units at
least once a year. At the first regular
reexamination after June 19, 1995 the
owner shall follow the requirements of
24 CFR part 812 concerning obtaining
and processing evidence of citizenship
or eligible immigration status of all
family members. Thereafter, at each
regular reexamination, the owner shall
follow the requirements of 24 CFR part
812 concerning verification of the im-
migration status of any new family
member.

(2) If this reexamination indicates
that the tenant no longer qualifies as a
low-income household, the owner must
take one of the following actions, as
appropriate: (i) If the unit occupied by
the tenant must be leased to a low- in-
come household to maintain the per-
centage of low-income units specified
in the grant agreement, the owner
must notify the tenant that it must
move when the current lease expires or
six months after the date of the notifi-
cation, whichever is later; (ii) If the
owner can meet this percentage with-
out the unit occupied by the tenant
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(for example, by designating another
comparable unit as a low-income unit),
the owner may continue to lease to
that tenant, but is free to renegotiate
the rent at the expiration of the cur-
rent lease.

(3) For provisions related to termi-
nation of assistance for failure to es-
tablish citizenship or eligible immigra-
tion status, see 24 CFR 812.9, and also
24 CFR 812.10 for provisions related to
certain assistance to mixed families
(families whose members include those
with eligible immigration status, and
those without eligible immigration
status) in lieu of termination of assist-
ance, and for provisions related to de-
ferral of termination of assistance.

(g) Affirmative fair housing marketing.
Marketing must be done in accordance
with the HUD-approved Affirmative
Fair Housing Marketing Plan, Form
HUD-935.2, and all fair housing and
equal opportunity requirements. The
purpose of the Plan and the require-
ments is to provide for affirmative
marketing through the provision of in-
formation regarding the availability of
units in projects assisted. Affirmative
marketing steps consist of good faith
efforts to provide information and oth-
erwise attract eligible persons from all
racial, ethnic and gender groups in the
housing market area to the available
housing.

(h) Management and maintenance func-
tions. The owner must perform all man-
agement and maintenance functions in
compliance with equal opportunity re-
quirements. These functions include se-
lection of tenants, reexamination of
family income, evictions and other ter-
minations of tenancy, and all ordinary
and extraordinary maintenance and re-
pairs, including replacement of capital
items.

(i) Residency preferences. Local resi-
dency requirements are prohibited.
Local residency preferences may be ap-
plied in selecting tenants only to the
extent that they are not inconsistent
with affirmative fair housing market-
ing objectives and the owner’s HUD-ap-
proved AFHM Plan. With respect to
any residency preference, persons ex-
pected to reside in the community as a



§850.153

result of current or planned employ-
ment will be treated as residents.

[49 FR 24641, June 14, 1984, as amended at 60
FR 14841, Mar. 20, 1995]

§850.153 Rent control.

A project constructed or substan-
tially rehabilitated with a housing de-
velopment grant is not subject to State
or local rent control unless the rent
control requirements or agreements (a)
(1) were entered into under a State law
or local ordinance of general applica-
bility that was enacted and in effect in
the jurisdiction before November 30,
1983 and (2) apply generally to rental
housing projects not assisted under the
Housing Development Grant Program,
or (b) are imposed under this subpart.
State and local rent controls expressly
preempted by this section include, but
are not limited to, rent laws or ordi-
nances, rent regulating agreements,
rent regulations, occupancy agree-
ments, or financial penalties for failure
to achieve certain occupancy or rent
projections.

§850.155 Securing owner’s responsibil-
ities.

Assistance provided under this part
shall constitute a debt of the owner
(including its successors in interest) to
the grantee, and shall be secured by a
mortgage or other security instrument.
The debt shall be repayable in the
event of a substantive, uncorrected vio-
lation by an owner of the obligations
contained in paragraphs (b), (c), (d) and
(e) of §850.151. The instruments secur-
ing this debt shall provide for repay-
ment to the grantee in an amount
equal to the total amount of housing
development grant assistance out-
standing, plus interest which is deter-
mined by the Secretary by adding two
percent to the average yield on out-
standing marketable long-term obliga-
tions of the United States during the
month preceding the date on which as-
sistance was made available. The
amount to be repaid shall be reduced
by 10 percent for each full year in ex-
cess of 10 years that intervened be-
tween the beginning of the term of the
owner-grantee agreement and the vio-
lation.
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PART 880—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PRO-
GRAM FOR NEW CONSTRUCTION

Subpart A—Summary and Applicability

Sec.

880.101 General.

880.104 Applicability of part 880 in effect as
of November 5, 1979.

880.105 Applicability to proposals
projects under 24 CFR part 811.

and

Subpart B—Definitions and Other
Requirements

880.201
880.205
880.207
880.208
880.211

Definitions.

Limitation on distributions.
Property standards.
Financing.

Audit.

Subparts C-D [Reserved]

Subpart E—Housing Assistance Payments
Contract

880.501 The contract.

880.502 Term of contract.

880.503 Maximum annual commitment and
project account.

880.504 Leasing to eligible families.

880.505 Contract administration and conver-
sions.

880.506 Default by owner (private-owner/
HUD and PHA-owner/HUD projects).

880.507 Default by PHA and/or owner (pri-
vate-owner/PHA projects).

880.508 Notice upon contract expiration.

Subpart F—Management

880.601 Responsibilities of owner.

880.602 Replacement reserve.

880.603 Selection and admission of assisted
tenants.

880.604 Tenant rent.

880.605 Overcrowded
units.

880.606 Lease requirements.

880.607 Termination of tenancy and modi-
fication of lease.

880.608 Security deposits.

880.609 Adjustment of contract rents.

880.610 Adjustment of utility allowances.

880.611 Conditions for receipt of vacancy
payments.

880.612 Reviews during management period.

880.612a Preference for occupancy by elderly
families.

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437f,
3535(d), 12701, and 13611-13619.

SOURCE: 44 FR 59410, Oct. 15, 1979, unless
otherwise noted.

and underoccupied
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Subpart A~—Summary and
Applicability

§880.101 General.

(a) The purpose of the Section 8 pro-
gram is to provide low-income families
with decent, safe and sanitary rental
housing through the use of a system of
housing assistance payments. This part
contains the policies and procedures
applicable to the Section 8 new con-
struction program. The assistance may
be provided to public housing agency
owners or to private owners either di-
rectly from HUD or through public
housing agencies.

(b) This part does not apply to
projects developed under other Section
8 program regulations, including 24
CFR parts 881, 882, 883, 884, and 885, ex-
cept to the extent specifically stated in
those parts. Portions of subparts E and
F of this part 880 have been cross-ref-
erenced in 24 CFR parts 881 and 883.

[61 FR 13587, Mar. 27, 1996]

§880.104 Applicability of part 880 in
effect as of November 5, 1979.

(a) Part 880, in effect as of November
5, 1979, applies to all proposals for
which a notification of selection was
not issued before the November 5, 1979
effective date of part 880. (See 24 CFR
part 880, revised as of April 1, 1980.)
Where a notification of selection was
issued for a proposal before the Novem-
ber 5, 1979 effective date, part 880, in ef-
fect as of November 5, 1979, applies if
the owner notified HUD within 60 cal-
endar days that the owner wished the
provisions of part 880, effective Novem-
ber 5, 1979, to apply and promptly
brought the proposal into conformance.

(b) Subparts E (Housing Assistance
Payments Contract) and F (Manage-
ment) of this part apply to all projects
for which an Agreement was not exe-
cuted before the November 5, 1979, ef-
fective date of part 880. Where an
Agreement was so executed:

(1) The owner and HUD may agree to
make the revised subpart E of this part
applicable and to execute appropriate
amendments to the Agreement and/or
Contract.

(2) The owner and HUD may agree to
make the revised subpart F of this part
applicable (with or without the limita-
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tion on distributions) and to execute
appropriate amendments to the Agree-
ment and/or Contract.

(c) Section 880.607, Termination of
Tenancy and Modification of Leases,
applies to new families who begin occu-
pancy or execute a lease on or after 30
days after the November 5, 1979, effec-
tive date of part 880. This section also
applies to families not covered by the
preceding sentence, including existing
families under lease, with respect to all
leases in which a renewal becomes ef-
fective on or after the 60th day follow-
ing the November 5, 1979 effective date
of part 880. A lease is considered to be
renewed where both the landlord and
the family fail to terminate a tenancy
under a lease permitting either party
to terminate.

(d) Notwithstanding the provisions of
paragraph (b) of this section, the provi-
sions of 24 CFR part 5 (concerning pref-
erences for selection of applicants)
apply to all projects, regardless of
when an Agreement was executed.

[61 FR 13587, Mar. 27, 1996]

§880.105 Applicability to proposals
and projects under 24 CFR part 811.

Where proposals and projects are fi-
nanced with tax-exempt obligations
under 24 CFR part 811, the provisions of
part 811 will be complied with in addi-
tion to all requirements of this part. In
the event of any conflict between this
part and part 811, part 811 will control.

Subpart B—Definitions and Other
Requirements

§880.201 Definitions.

The terms Fair Market Rent (FMR),
HUD, NOFA, and Public Housing Agency
(PHA) are defined in 24 CFR part 5.

ACC. (Annual Contributions Con-
tract) For a private-owner/PHA
project, for which the Contract is ad-
ministered by a PHA, the ACC is the
contract between the PHA (as contract
administrator) and HUD. Under the
ACC, HUD commits to provide the PHA
with the funds needed to make housing
assistance payments to the owner and
to pay the PHA for HUD-approved ad-
ministrative fees, and the PHA agrees
to perform the duties of a contract ad-
ministrator.



§880.201

Agency. As defined in 24 CFR part 883.

Agreement. (Agreement to Enter into
Housing Assistance Payments Con-
tract) The Agreement between the
owner and the contract administrator
which provides that, upon satisfactory
completion of the project in accord-
ance with the HUD-approved final pro-
posal, the administrator will enter into
the Contract with the owner.

Annual income. As defined in part 813
of this chapter.

Assisted unit. A dwelling unit eligible
for assistance under a Contract.

Contract. (Housing Assistance Pay-
ments Contract) The Contract entered
into by the owner and the contract ad-
ministrator upon satisfactory comple-
tion of the project, which sets forth the
rights and duties of the parties with re-
spect to the project and the payments
under the Contract.

Contract Administrator. The entity
which enters into the Contract with
the owner and is responsible for mon-
itoring performance by the owner. The
contract administrator is a PHA in the
case of private-owner/PHA projects,
and HUD in private-owner/HUD and
PHA-owner/HUD projects.

Contract Rent. The total amount of
rent specified in the Contract as pay-
able by HUD and the tenant to the
owner for an assisted unit. In the case
of the rental of only a manufactured
home space, ‘‘contract rent’” is the
total rent specified in the Contract as
payable by HUD and the tenant to the
owner for rental of the space, including
fees or charges for management and
maintenance services with respect to
the space, but excluding utility charges
for the manufactured home.

Decent, safe and sanitary. Housing is
decent, safe and sanitary at project
completion if the dwelling units and
related facilities are accepted by HUD
as meeting the requirements of the
Agreement. Housing continues to be
decent, safe and sanitary if it is main-
tained in a condition substantially the
same as at the time of acceptance.

Drug-related criminal activity. The ille-
gal manufacture, sale, distribution, use
or possession with the intent to manu-
facture, sell, distribute, or use, of a
controlled substance as defined in sec-
tion 102 of the Controlled Substances
Act, 21 U.S.C. 802.
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Elderly Family. As defined in parts 812
and 813 of this chapter.

Family (eligible family). As defined in
part 812 of this chapter.

Final proposal. The detailed descrip-
tion of a proposed project to be assisted
under this part, which an owner sub-
mits after selection of the preliminary
proposal, except where a preliminary
proposal is not required under
§880.303(c). (The final proposal becomes
an exhibit to the Agreement and is the
standard by which HUD judges accept-
able construction of the project.)

Gross Rent. As defined in part 813 of
this chapter.

Household type. The three household
types are (1) elderly and handicapped,
(2) family, and (3) large family.

Housing Assistance Payment. The pay-
ment made by the contract adminis-
trator to the Owner of an assisted unit
as provided in the Contract. Where the
unit is leased to an eligible Family, the
payment is the difference between the
Contract Rent and the Tenant Rent.
An additional payment is made to the
Family when the Utility Allowance is
greater than the Total Tenant Pay-
ment. In the case of a Family renting
only a manufactured home space as
provided in §880.202(j), the Housing As-
sistance Payment is the difference be-
tween the Gross Rent and the Total
Tenant Payment, but such payment
may not exceed the Contract Rent for
the space, and no additional payment
is made to the Family. A Housing As-
sistance Payment, known as a ‘‘va-
cancy payment”’, may be made to the
Owner when an assisted unit is vacant,
in accordance with the terms of the
Contract.

Housing Assistance Plan. A housing
plan which is submitted by a unit of
general local government and approved
by HUD as being acceptable under the
standards of 24 CFR, part 570.

Housing type. The three housing types
are new construction, rehabilitation,
and existing housing.

Independent Public Accountant. A Cer-
tified Public Accountant or a licensed
or registered public accountant, having
no business relationship with the
owner except for the performance of
audit, systems work and tax prepara-
tion. If not certified, the Independent
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Public Accountant must have been li-
censed or registered by a regulatory
authority of a State or other political
subdivision of the United States on or
before December 31, 1970. In States that
do not regulate the use of the title
“public accountant,” only Certified
Public Accountants may be used.

Low-Income Family. As defined in part
813 of this chapter.

Owner. Any private person or entity
(including a cooperative) or a public
entity which qualifies as a PHA, hav-
ing the legal right to lease or sublease
newly constructed dwelling units as-
sisted under this part. The term owner
also includes the person or entity sub-
mitting a proposal under this part.

Partially-assisted Project. A project for
non-elderly families under this part
which includes more than 50 units of
which 20 percent or fewer are assisted.

PHA-Owner/HUD Project. A project
under this part which is owned by a
PHA. For this type of project, the
Agreement and the Contract are en-
tered into by the PHA, as owner, and
HUD, as contract administrator.

Private-Owner/HUD Project. A project
under this part which is owned by a
private owner. For this type of project,
the Agreement and Contract are en-
tered into by the private owner, as
owner, and HUD, as contract adminis-
trator.

Private-Owner/PHA Project. A project
under this part which is owned by a
private owner. For this type of project,
the Agreement and Contract are en-
tered into by the private owner, as
owner, and the PHA, as contract ad-
ministrator, pursuant to an ACC be-
tween the PHA and HUD. The term
also covers the situation where the
ACC is with one PHA and the owner is
another PHA.

Project Account. A specifically identi-
fied and segregated account for each
project which is established in accord-
ance with §880.503(b) out of the
amounts by which the maximum an-
nual commitment exceeds the amount
actually paid out under the Contract or
ACC, as applicable, each year.

Rent. In the case of an assisted unit
in a cooperative project, rent means
the carrying charges payable to the co-
operative with respect to occupancy of
the unit.
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Replacement cost. The estimated con-
struction cost of the project when the
proposed improvements are completed.
The replacement cost may include the
land, the physical improvements, utili-
ties within the boundaries of the land,
architect’s fees, and miscellaneous
charges incident to construction as ap-
proved by the Assistant Secretary.

Secretary. The Secretary of Housing
and Urban Development (or designee).

Small Project. A project for non-elder-
ly families under this part which in-
cludes a total of 50 or fewer (assisted
and unassisted) units.

Tenant Rent. The monthly amount
defined in, and determined in accord-
ance with part 813 of this chapter.

Total Tenant Payment. The monthly
amount defined in, and determined in
accordance with part 813 of this chap-
ter.

Utility allowance As defined in part
813 of this chapter, made or approved
by HUD.

Utility reimbursement. As defined
part 813 of this chapter.

Vacancy payment. The housing assist-
ance payment made to the owner by
the contract administrator for a va-
cant assisted unit if certain conditions
are fulfilled as provided in the Con-
tract. The amount of the vacancy pay-
ment varies with the length of the va-
cancy period and is less after the first
60 days of any vacancy.

Very Low-income Family. As defined in
part 813 of this chapter.

[44 FR 59410, Oct. 15, 1979, as amended at 45
FR 18923, Mar. 24, 1980; 48 FR 12703, Mar. 28,
1983; 49 FR 6714, Feb. 23, 1984; 49 FR 17449,
Apr. 24, 1984; 49 FR 19943, May 10, 1984; 61 FR
5212, Feb. 9, 1996; 61 FR 13587, Mar. 27, 1996; 61
FR 47382, Sept. 6, 1996]

in

§880.205 Limitation on distributions.

(a) Non-profit owners are not entitled
to distributions of project funds.

(b) For the life of the Contract,
project funds may only be distributed
to profit-motivated owners at the end
of each fiscal year of project operation
following the effective date of the Con-
tract after all project expenses have
been paid, or funds have been set aside
for payment, and all reserve require-
ments have been met. The first year’s
distribution may not be made until
cost certification, where applicable, is
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completed. Distributions may not ex-
ceed the following maximum returns:

(1) For projects for elderly families,
the first year’s distribution will be lim-
ited to 6 percent on equity. The Assist-
ant Secretary may provide for in-
creases in subsequent years’ distribu-
tions on an annual or other basis so
that the permitted return reflects a 6
percent return on the value in subse-
quent years, as determined by HUD, of
the approved initial equity. Any such
adjustment will be made by Notice in
the FEDERAL REGISTER.

(2) For projects for non-elderly fami-
lies, the first year’s distribution will be
limited to 10 percent on equity. The
Assistant Secretary may provide for
increases in subsequent years’ distribu-
tions on an annual or other basis so
that the permitted return reflects a 10
percent return on the value in subse-
quent years, as determined by HUD, of
the approved initial equity. Any such
adjustment will be made by Notice in
the FEDERAL REGISTER.

(c) For the purpose of determining
the allowable distribution, an owner’s
equity investment in a project is
deemed to be 10 percent of the replace-
ment cost of the part of the project at-
tributable to dwelling use accepted by
HUD at cost certification (see §880.405)
unless the owner justifies a higher eqg-
uity contribution by cost certification
documentation in accordance with
HUD mortgage insurance procedures.

(d) Any short-fall in return may be
made up from surplus project funds in
future years.

(e) If HUD determines at any time
that project funds are more than the
amount needed for project operations,
reserve requirements and permitted
distribution, HUD may require the ex-
cess to be placed in an account to be
used to reduce housing assistance pay-
ments or for other project purposes.
Upon termination of the Contract, any
excess funds must be remitted to HUD.

(f) Owners of small projects or par-
tially-assisted projects are exempt
from the limitation on distributions
contained in paragraphs (b) through (d)
of this section.

(g In the case of HUD-insured
projects, the provisions of this section
will apply instead of the otherwise ap-
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plicable mortgage insurance program
provisions.

[44 FR 59410, Oct. 15, 1979, as amended at 45
FR 18923, Mar. 24, 1980; 49 FR 6714, Feb. 23,
1984; 61 FR 5212, Feb. 9, 1996]

§880.207 Property standards.

Projects must comply with:

(@) HUD Minimum Property Stand-
ards;

(b) In the case of manufactured
homes, the Federal Manufactured
Home Construction and Safety Stand-
ards, pursuant to Title VI of the Hous-
ing and Community Development Act
of 1974, and 24 CFR part 3280;

(c) In the case of congregate or single
room occupant housing, the appro-
priate HUD guidelines and standards;

(d) HUD requirements pursuant to
section 209 of the Housing and Commu-
nity Development Act of 1974 for
projects for the elderly or handicapped;

(e) HUD requirements pertaining to
noise abatement and control; and

(f) Applicable State and local laws,
codes, ordinances and regulations.

(g) Smoke detectors. (1) Performance re-
quirement. After October 30, 1992, each
dwelling unit must include at least one
battery-operated or hard-wired smoke
detector, in proper working condition,
on each level of the unit. If the unit is
occupied by hearing-impaired persons,
smoke detectors must have an alarm
system, designed for hearing-impaired
persons, in each bedroom occupied by a
hearing-impaired person.

(2) Acceptability criteria. The smoke
detector must be located, to the extent
practicable, in a hallway adjacent to a
bedroom, unless the unit is occupied by
a hearing-impaired person, in which
case each bedroom occupied by a hear-
ing-impaired person must have an
alarm system connected to the smoke
detector installed in the hallway.

[44 FR 59410, Oct. 15, 1979, as amended at 50
FR 9269, Mar. 7, 1985; 57 FR 33851, July 30,
1992]

§880.208 Financing.

(a) Types of financing. Any type of
construction financing and long-term
financing may be used, including:

(1) Conventional loans from commer-
cial banks, savings banks, savings and
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loan associations, pension funds, insur-
ance companies or other financial in-
stitutions;

(2) Mortgage insurance programs
under the National Housing Act;

(3) Mortgage and loan programs of
the Farmers’ Home Administration of
the Department of Agriculture compat-
ible with the Section 8 program; and

(4) Financing by tax-exempt bonds or
other obligations.

(b) HUD approval. HUD must approve
the terms and conditions of the financ-
ing to determine consistency with
these regulations and to assure they do
not purport to pledge or give greater
rights or funds to any party than are
provided under the Agreement, Con-
tract, and/or ACC. Where the project is
financed with tax-exempt obligations,
the terms and conditions will be ap-
proved in accordance with the follow-
ing:

(1) An issuer of obligations that are
tax-exempt under any provision of Fed-
eral law or regulation, the proceeds of
the sale of which are to be used to pur-
chase GNMA mortgage-backed securi-
ties issued by the mortgagee of the
Section 8 project, will be subject to 24
CFR part 811, subpart B.

(2) Issuers of obligations that are tax-
exempt under Section 11(b) of the U.S.
Housing Act of 1937 will be subject to 24
CFR part 811, subpart A if paragraph
(b)(2) of this section is not applicable.

(3) Issuers of obligations that are tax-
exempt under any provision of Federal
law or regulation other than section
11(b) of the U.S. Housing Act of 1937
will be subject to 24 CFR part 811, sub-
part A if paragraph (b)(1) of this sec-
tion is not applicable, except that such
issuers that are State Agencies quali-
fied under 24 CFR part 883 are not sub-
ject to 24 CFR part 811 subpart A and
are subject solely to the requirements
of 24 CFR part 883 with regard to the
approval of tax-exempt financing.

(c) Pledge of Contracts. An owner may
pledge, or offer as security for any loan
or obligation, an Agreement, Contract
or ACC entered into pursuant to this
part: Provided, however, That such fi-
nancing is in connection with a project
constructed pursuant to this part and
approved by HUD. Any pledge of the
Agreement, Contract, or ACC, or pay-
ments thereunder, will be limited to
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the amounts payable under the Con-
tract or ACC in accordance with its
terms. If the pledge or other document
provides that all payments will be paid
directly to the mortgagee or the trust-
ee for bondholders, the mortgagee or
trustee will make all payments or de-
posits required under the mortgage or
trust indenture or HUD regulations and
remit any excess to the owner.

(d) Foreclosure and other transfers. In
the event of foreclosure, assignment or
sale approved by HUD in lieu of fore-
closure, or other assignment or sale ap-
proved by HUD:

(1) The Agreement, the Contract and
the ACC, if applicable, will continue in
effect, and

(2) Housing assistance payments will
continue in accordance with the terms
of the Contract.

(e) Financing of manufactured home
parks. In the case of a newly con-
structed manufactured home park, the
principal amount of any mortgage at-
tributable to the rental spaces in the
park may not exceed an amount per
space determined in accordance with
§207.33(b) of this title.

[44 FR 59410, Oct. 15, 1979, as amended at 45
FR 62797, Sept. 22, 1980; 48 FR 12704, Mar. 28,
1983; 49 FR 17449, Apr. 24, 1984]

§880.211 Audit.

(a) Where a State or local govern-
ment is the eligible owner of a project
or a contract administrator under
§880.505 receiving financial assistance
under this part, the audit requirements
in 24 CFR part 44 shall apply.

(b) Where a nonprofit organization is
the eligible owner of a project, receiv-
ing financial assistance under this
part, the audit requirements in 24 CFR
part 45 shall apply.

[50 FR 39091, Sept. 27, 1985; 51 FR 30480, Aug.
27, 1986; 57 FR 33256, July 27, 1992]

Subparts C-D [Reserved]

Subpart E—Housing Assistance
Payments Contract

§880.501 The contract.

(a) Contract. The Housing Assistance
Payments Contract sets forth rights
and duties of the owner and the con-
tract administrator with respect to the
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project and the housing assistance pay-
ments. The owner and contract admin-
istrator execute the Contract in the
form prescribed by HUD upon satisfac-
tory completion of the project.

(b) [Reserved]

(c) Housing Assistance Payments to
Owners under the Contract. The housing
assistance payments made under the
Contract are:

(1) Payments to the owner to assist
eligible families leasing assisted units,
and

(2) Payments to the owner for vacant
assisted units (‘‘vacancy payments”) if
the conditions specified in §880.610 are
satisfied.

The housing assistance payments are
made monthly by the contract admin-
istrator upon proper requisition by the
owner, except payments for vacancies
of more than 60 days, which are made
semi-annually by the contract adminis-
trator upon requisition by the owner.

(d) Amount of Housing Assistance Pay-
ments to Owner. (1) The amount of the
housing assistance payment made to
the owner of a unit being leased by an
eligible family is the difference be-
tween the contract rent for the unit
and the tenant rent payable by the
family.

(2) A housing assistance payment will
be made to the owner for a vacant as-
sisted unit in an amount equal to 80
percent of the contract rent for the
first 60 days of vacancy, subject to the
conditions in §880.611. If the owner col-
lects any tenant rent or other amount
for this period which, when added to
this vacancy payment, exceeds the con-
tract rent, the excess must be repaid as
HUD directs.

(3) For a vacancy that exceeds 60
days, a housing assistance payment for
the vacant unit will be made, subject
to the conditions in §880.611, in an
amount equal to the principal and in-
terest payments required to amortize
that portion of the debt attributable to
the vacant unit for up to 12 additional
months.

(e) Payment of Utility Reimbursement.
Where applicable, the Utility Reim-
bursement will be paid to the Family
as an additional Housing Assistance
Payment. The Contract will provide
that the Owner will make this payment
on behalf of the contract adminis-
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trator. Funds will be paid to the Owner
in trust solely for the purpose of mak-
ing the additional payment. If the
Family and the utility company con-
sent, the Owner may pay the Utility
Reimbursement jointly to the Family
and the utility company or directly to
the utility company.

[44 FR 59410, Oct. 15, 1979, as amended at 49
FR 19943, May 10, 1984; 61 FR 13587, Mar. 27,
1996]

§880.502 Term of contract.

(@) Term (except for Manufactured
Home Parks). The term of the contract
will be as follows:

(1) For assisted units in a project fi-
nanced with the aid of a loan insured
or co-insured by the Federal govern-
ment or a loan made, guaranteed or in-
tended for purchase by the Federal gov-
ernment, the term will be 20 years.

(2) For assisted units in a project fi-
nanced other than as described in para-
graph (a)(1) of this section, the term
will be the lesser of (i) the term of the
project’s financing (but not less than 20
years), or (ii) 30 years, or 40 years if (A)
the project is owned or financed by a
loan or loan guarantee from a state or
local agency, (B) the project is in-
tended for occupancy by non-elderly
families and (C) the project is located
in an area designated by HUD as one
requiring special financing assistance.

(b) Term for Manufactured Home Parks.
For manufactured home units or spaces
in newly constructed manufactured
home parks, the term of the Contract
will be 20 years.

(c) Staged Projects. If the project is
completed in stages, the term of the
Contract must relate separately to the
units in each stage. The total Contract
term for the units in all stages, begin-
ning with the effective date of the Con-
tract for the first stage, may not ex-
ceed the overall maximum term allow-
able for any one unit under this sec-
tion, plus two years.

[44 FR 59410, Oct. 15, 1979, as amended at 45
FR 18924, Mar. 24, 1980; 48 FR 12705, Mar. 28,
1983; 49 FR 17449, Apr. 24, 1984]

§880.503 Maximum annual commit-

ment and project account.
(@ Maximum Annual Commitment.
Where HUD is the contract adminis-
trator, the maximum annual amount
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that may be committed under the Con-
tract is the total of the contract rents
and utility allowances for all assisted
units in the project. Where the PHA is
the contract administrator, the maxi-
mum annual contribution that may be
contracted for in the ACC is the total
of the contract rents and utility allow-
ances for all assisted units plus an ad-
ministrative fee for the PHA as ap-
proved by HUD.

(b) Project Account. (1) A project ac-
count will be established and main-
tained by HUD as a specifically identi-
fied and segregated account for each
project. The account will be estab-
lished out of the amounts by which the
maximum annual commitment exceeds
the amount actually paid out under the
Contract or ACC each year. Payments
will be made from this account for
housing assistance payments (and fees
for PHA administration, if appropriate)
when needed to cover increases in con-
tract rents or decreases in tenant rents
and for other cost specifically approved
by the Secretary.

(2) Whenever a HUD-approved esti-
mate of required annual payments
under the Contract or ACC for a fiscal
year exceeds the maximum annual
commitment and would cause the
amount in the project account to be
less than 40 percent of the maximum,
HUD will, within a reasonable period of
time, take such additional steps au-
thorized by Section 8(c)(6) of the U.S.
Housing Act of 1937, as may be nec-
essary, to assure that payments under
the Contract or ACC will be adequate
to cover increases in Contract rents
and decreases in tenant rents.

§880.504 Leasing to eligible families.

(a) Availability of units for occupancy
by Eligible Families. During the term of
the Contract, an owner shall make
available for occupancy by eligible
families the total number of units for
which assistance is committed under
the Contract. For purposes of this sec-
tion, making units available for occu-
pancy by eligible families means that
the owner: (1) Is conducting marketing
in accordance with §880.601(a); (2) has
leased or is making good faith efforts
to lease the units to eligible and other-
wise acceptable families, including
taking all feasible actions to fill vacan-
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cies by renting to such families; and (3)
has not rejected any such applicant
family except for reasons acceptable to
the contract administrator. If the
owner is temporarily unable to lease
all units for which assistance is com-
mitted under the Contract to eligible
families, one or more units may be
leased to ineligible families with the
prior approval of the contract adminis-
trator in accordance with HUD guide-
lines. Failure on the part of the owner
to comply with these requirements is a
violation of the Contract and grounds
for all available legal remedies, includ-
ing specific performance of the Con-
tract, suspension or debarment from
HUD programs, and reduction of the
number of units under the Contract as
set forth in paragraph (b) of this sec-
tion.

(b) Reduction of number of units cov-
ered by Contract. (1) Part 880 and 24 CFR
part 881 projects. HUD (or the PHA at
the direction of HUD, as appropriate)
may reduce the number of units cov-
ered by the Contract to the number of
units available for occupancy by eligi-
ble families if:

(i) The owner fails to comply with
the requirements of paragraph (a) of
this section; or

(ii) Notwithstanding any prior ap-
proval by the contract administrator
to lease such units to ineligible fami-
lies, HUD (or the PHA at the direction
of HUD, as appropriate) determines
that the inability to lease units to eli-
gible families is not a temporary prob-
lem.

(2) For 24 CFR part 883 projects. HUD
and the Agency may reduce the num-
ber of units covered by the Contract to
the number of units available for occu-
pancy by eligible families if:

(i) The owner fails to comply with
the requirements of paragraph (a) of
this section; or

(ii) Notwithstanding any prior ap-
proval by the Agency to lease such
units to ineligible families, HUD and
the Agency determine that the inabil-
ity to lease units to eligible families is
not a temporary problem.

(c) Restoration. For this part 880 and
24 CFR part 881 projects, HUD will
agree to an amendment of the ACC or
the Contract, as appropriate, to pro-
vide for subsequent restoration of any
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reduction made pursuant to paragraph
(b) of this section, and for 24 CFR part
883 projects, HUD will agree to an
amendment of the ACC and the Agency
may agree to an amendment to the
Contract to provide for subsequent res-
toration of any reduction made pursu-
ant to paragraph (b) of this section, if:

(1) HUD determines (for 24 CFR part
883 projects, HUD and the Agency de-
termine) that the restoration is justi-
fied by demand,

(2) The owner otherwise has a record
of compliance with his obligations
under the Contract, and

(3) Contract and budget authority is
available.

(d) Applicability. In accordance with
section 555 of the Cranston-Gonzalez
National Affordable Housing Act of
1990, paragraphs (a) and (b) of this sec-
tion apply to all Contracts. An owner
who had leased an assisted unit to an
ineligible family consistent with the
regulations in effect at the time will
continue to lease the unit to that fam-
ily. However, the owner must make the
unit available for occupancy by an eli-
gible family when the ineligible family
vacates the unit.

(e) Termination of assistance for failure
to submit evidence of citizenship or eligi-
ble immigration status. If an owner who
is subject to paragraphs (a) and (b) of
this section is required to terminate
housing assistance payments for the
family in accordance with 24 CFR part
5 because the owner determines that
the entire family does not have U.S.
citizenship or eligible immigration sta-
tus, the owner may allow continued oc-
cupancy of the unit by the family with-
out Section 8 assistance following the
termination of assistance, or if the
family constitutes a mixed family, as
defined in 24 CFR part 5, the owner
shall comply with the provisions of 24
CFR part 5 concerning assistance to
mixed families, and deferral of termi-
nation of assistance.

[44 FR 59410, Oct. 15, 1979, as amended at 49
FR 31397, Aug. 7, 1984; 51 FR 11224, Apr. 1,
1986; 53 FR 846, Jan. 13, 1988; 53 FR 6601, Mar.
2, 1988; 59 FR 13652, Mar. 23, 1994; 60 FR 14841,
Mar. 20, 1995; 61 FR 13587, Mar. 27, 1996]
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§880.505 Contract administration and
conversions.

(a) Contract administration. For pri-
vate-owner/PHA projects, the PHA is
primarily responsible for administra-
tion of the Contract, subject to review
and audit by HUD. For private-owner/
HUD and PHA-owner/HUD projects,
HUD is responsible for administration
of the Contract.The PHA or HUD may
contract with another entity for the
performance of some or all of its con-
tract administration functions.

(b) PHA fee for Contract administra-
tion. A PHA will be entitled to a rea-
sonable fee, determined by HUD, for
administering a Contract except under
certain circumstances (see 24 CFR part
883) where a state housing finance
agency is the PHA and finances the
project.

(c) Conversion of Projects from one
Ownership/Contractual arrangement to
another. Any project may be converted
from one ownership/contractual ar-
rangement to another (for example,
from a private-owner/HUD to a private-
owner/PHA project) if:

(1) The owner, the PHA and HUD
agree,

(2) HUD determines that conversion
would be in the best interest of the
project, and

(3) In the case of conversion from a
private-owner/HUD to a private-owner/
PHA project, contract authority is
available to cover the PHA fee for ad-
ministering the Contract.

§880.506 Default by owner (private-
owner/HUD and PHA-owner/HUD
projects).

The Contract will provide:

(@) That if HUD determines that the
owner is in default under the Contract,
HUD will notify the owner and the
lender of the actions required to be
taken to cure the default and of the
remedies to be applied by HUD includ-
ing specific performance under the
Contract, reduction or suspension of
housing assistance payments and re-
covery of overpayments, where appro-
priate; and

(b) That if the owner fails to cure the
default, HUD has the right to termi-
nate the Contract or to take other cor-
rective action.
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§880.507 Default by PHA and/or owner
(private-owner/PHA projects).

(a) Rights of Owner if PHA defaults
under Agreement or Contract. The ACC,
the Agreement and the Contract will
provide that, in the event of failure of
the PHA to comply with the Agree-
ment or Contract with the owner, the
owner will have the right, if he is not
in default, to demand that HUD inves-
tigate. HUD will first give the PHA a
reasonable opportunity to take correc-
tive action. If HUD determines that a
substantial default exists, HUD will as-
sume the PHA'’s rights and obligations
under the Agreement or Contract and
meet the obligations of the PHA under
the Agreement or Contract including
the obligations to enter into the Con-
tract.

(b) Rights of HUD if PHA defaults
under ACC. The ACC will provide that,
if the PHA fails to comply with any of
its obligations, HUD may determine
that there is a substantial default and
require the PHA to assign to HUD all
of its rights and interests under the
Contract; however, HUD will continue
to pay annual contributions in accord-
ance with the terms of the ACC and the
Contract. Before determining that a
PHA is in substantial default, HUD will
give the PHA a reasonable opportunity
to take corrective action.

(¢) Rights of PHA and HUD if Owner
defaults under Contract. (1) The Con-
tract will provide that if the PHA de-
termines that the owner is in default
under the Contract, the PHA will no-
tify the owner and lender, with a copy
to HUD, (i) of the actions required to
be taken to cure the default, (ii) of the
remedies to be applied by the PHA in-
cluding specific performance under the
Contract, abatement of housing assist-
ance payments and recovery of over-
payments, where appropriate, and (iii)
that if he fails to cure the default, the
PHA has the right to terminate the
Contract or to take other corrective
action, in its discretion or as directed
by HUD.

(2) If the PHA is the lender, the Con-
tract will also provide that HUD has an
independent right to determine wheth-
er the owner is in default and to take
corrective action and apply appro-
priate remedies, except that HUD will
not have the right to terminate the
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Contract without proceeding in accord-
ance with paragraph (b) of this section.

§880.508 Notice upon contract expira-
tion.

(@) The Contract will provide that
the owner will notify each assisted
family, at least 90 days before the end
of the Contract term, of any increase
in the amount the family will be re-
quired to pay as rent which may occur
as a result of its expiration. If the Con-
tract is to be renewed but with a reduc-
tion in the number of units covered by
it, this notice shall be given to each
family who will no longer be assisted
under the Contract.

(b) The notice provided for in para-
graph (a) of this section shall be ac-
complished by: (1) Sending a letter by
first class mail, properly stamped and
addressed, to the family at its address
at the project, with a proper return ad-
dress; and (2) serving a copy of the no-
tice on any adult person answering the
door at the leased dwelling unit, or if
no adult responds, by placing the no-
tice under or through the door, if pos-
sible, or else by affixing the notice to
the door. Service shall not considered
to be effective until both required no-
tices have been accomplished. The date
on which the notice shall be considered
to be received by the family shall be
the date on which the owner mails the
first class letter provided for in this
paragraph, or the date on which the no-
tice provided for in this paragraph is
properly given, whichever is later.

(c) The notice shall advise each af-
fected family that, after the expiration
date of the Contract, the family will be
required to bear the entire cost of the
rent and that the owner will be free (to
the extent the project is not otherwise
regulated by HUD) to alter the rent
without HUD approval, but subject to
any applicable requirements or restric-
tions under the lease or under State or
local law. The notice shall also state:
(1) The actual (if known) or the esti-
mated rent which will be charged fol-
lowing the expiration of the Contract;
(2) the difference between the rent and
the Total Tenant Payment toward rent
under the Contract; and (3) the date
the Contract will expire.



§880.601

(d) The owner shall give HUD a cer-
tification that families have been noti-
fied in accordance with this section
with an example of the text of the no-
tice attached.

(e) This section applies to all Con-
tracts entered into pursuant to an
Agreement executed on or after Octo-
ber 1, 1981, or entered into pursuant to
an Agreement executed before October
1, 1981, but renewed or amended on or
after October 1, 1984.

[49 FR 31283, Aug. 6, 1984]

Subpart F—Management

§880.601 Responsibilities of owner.

(a) Marketing. (1) The owner must
commence diligent marketing activi-
ties in accordance with the Agreement
not later than 90 days prior to the an-
ticipated date of availability for occu-
pancy of the first unit of the project.

(2) Marketing must be done in ac-
cordance with the HUD-approved Af-
firmative Fair Housing Marketing Plan
and all Fair Housing and Equal Oppor-
tunity requirements. The purpose of
the Plan and requirements is to assure
that eligible families of similar income
in the same housing market area have
an equal opportunity to apply and be
selected for a unit in projects assisted
under this part regardless of their race,
color, creed, religion, sex or national
origin.

(3) With respect to non-elderly fam-
ily units, the owner must undertake
marketing activities in advance of
marketing to other prospective tenants
in order to provide opportunities to re-
side in the project to non-elderly fami-
lies who are least likely to apply, as
determined in the Affirmative Fair
Housing Marketing Plan, and to non-
elderly families expected to reside in
the community by reason of current or
planned employment.

(4) At the time of Contract execution,
the owner must submit a list of leased
and unleased units, with justification
for the unleased units, in order to qual-
ify for vacancy payments for the un-
leased units.

(b) Management and maintenance. The
owner is responsible for all manage-
ment functions, including determining
eligibility of applicants in accordance
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with 24 CFR parts 5 and 24 CFR part
813, provision of Federal selection pref-
erences in accordance with 24 CFR part
5, selection of tenants, obtaining and
verifying Social Security Numbers sub-
mitted by families (as provided by 24
CFR part 5), obtaining signed consent
forms from families for the obtaining
of wage and claim information from
State Wage Information Collection
Agencies (as provided by 24 CFR part
5), reexamination of family income,
evictions and other terminations of
tenancy, and collection of rents, and
all repair and maintenance functions
(including ordinary and extraordinary
maintenance and replacement of cap-
ital items). All these functions shall be
performed in compliance with applica-
ble Equal Opportunity requirements.

(c) Contracting for services. (1) For this
part 880 and 24 CFR part 881 projects,
with HUD approval, the owner may
contract with a private or public entity
(except the contract administrator) for
performance of the services or duties
required in paragraphs (a) and (b) of
this section.

(2) For 24 CFR part 883 projects, with
approval of the Agency, the owner may
contract with a private or public entity
(but not with the Agency unless tempo-
rarily necessary for the Agency to pro-
tect its financial interest and to uphold
its program responsibilities where no
alternative management agent is im-
mediately available) for performance of
the services or duties required in para-
graphs (a) and (b) of this section.

(3) However, such an arrangement
does not relieve the owner of respon-
sibility for these services and duties.

(d) Submission of financial and operat-
ing statements. After execution of the
Contract, the owner must submit to
the contract adminstrator:

(1) Within 60 days after the end of
each fiscal year of the project, finan-
cial statements for the project audited
by an Independent Public Accountant
in the form required by HUD, and

(2) Other statements as to project op-
eration, financial conditions and occu-
pancy as HUD may require pertinent to
administration of the Contract and
monitoring of project operations.

(e) Use of project funds. (1) Project
funds must be used for the benefit of
the project, to make required deposits
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to the replacement reserve in accord-
ance with §880.602 and to provide dis-
tributions to the owner as provided in
§880.205, §881.205 of this chapter, or
§883.306 of this chapter, as appropriate.

(2) For this part 880 and 24 CFR part
881 projects:

(i) Any remaining project funds must
be deposited with the mortgagee or
other HUD-approved depository in an
interest-bearing residual receipts ac-
count. Withdrawals from this account
will be made only for project purposes
and with the approval of HUD.

(ii) Partially-assisted projects are ex-
empt from the provisions of this sec-
tion.

(iii) In the case of HUD-insured
projects, the provisions of this para-
graph (e) will apply instead of the oth-
erwise applicable mortgage insurance
provisions.

(3) For 24 CFR part 883 projects:

(i) Any remaining project funds must
be deposited with the Agency, other
mortgagee or other Agency-approved
depository in an interest-bearing ac-
count. Withdrawals from this account
may be made only for project purposes
and with the approval of the Agency.

(ii) In the case of HUD-insured
projects, the provisions of this para-
graph will apply instead of the other-
wise applicable mortgage insurance
provisions, except in the case of par-
tially-assisted projects which are sub-
ject to the applicable mortgage insur-
ance provisions.

(Approved by the Office of Management and
Budget under control number 2502-0204)

[44 FR 59410, Oct 15, 1979, as amended at 45
FR 18924, Mar. 24, 1980; 51 FR 11224, Apr. 1,
1986; 53 FR 846, Jan. 13, 1988; 53 FR 1145, Jan.
15, 1988; 53 FR 6601, Mar. 2, 1988; 54 FR 39702,
Sept. 27, 1989; 56 FR 7536, Feb. 22, 1991; 60 FR
14841, Mar. 20, 1995; 61 FR 13588, Mar. 27, 1996]

§880.602 Replacement reserve.

(a) A replacement reserve must be es-
tablished and maintained in an inter-
est-bearing account to aid in funding
extraordinary maintenance and repair
and replacement of capital items.

(1) Part 880 and 24 CFR part 881
projects. (i) For this part 880 and 24 CFR
part 811 projects, an amount equivalent
to .006 of the cost of total structures,
including main buildings, accessory
buildings, garages and other buildings,
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or any higher rate as required by HUD
from time to time, will be deposited in
the replacement reserve annually. This
amount will be adjusted each year by
the amount of the automatic annual
adjustment factor.

(ii) The reserve must be built up to
and maintained at a level determined
by HUD to be sufficient to meet pro-
jected requirements. Should the re-
serve achieve that level, the rate of de-
posit to the reserve may be reduced
with the approval of HUD.

(iii) All earnings including interest
on the reserve must be added to the re-
serve.

(iv) Funds will be held by the mort-
gagee or trustee for bondholders, and
may be drawn from the reserve and
used only in accordance with HUD
guidelines and with the approval of, or
as directed by, HUD.

(v) Partially-assisted part 880 and 24
CFR part 881 projects are exempt from
the provisions of this section.

(2) Part 883 of this chapter projects. (i)
For 24 CFR part 883 projects, an
amount equivalent to at least .006 of
the cost of total structures, including
main buildings, accessory buildings,
garages and other buildings, or any
higher rate as required from time to
time by:

(A) The Agency, in the case of
projects approved under 24 CFR part
883, subpart D; or

(B) HUD, in the case of all other
projects, will be deposited in the re-
placement reserve annually. For
projects approved under 24 CFR part
883, subpart D, this amount may be ad-
justed each year by up to the amount
of the automatic annual adjustment
factor. For all projects not approved
under 24 CFR part 883, subpart D, this
amount must be adjusted each year by
the amount of the automatic annual
adjustment factor.

(if) The reserve must be built up to
and maintained at a level determined
to be sufficient by the Agency to meet
projected requirements. Should the re-
serve achieve that level, the rate of de-
posit to the reserve may be reduced
with the approval of the Agency.

(iii) All earnings, including interest
on the reserve, must be added to the re-
serve.
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(iv) Funds will be held by the Agen-
cy, other mortgagee or trustee for
bondholders, as determined by the
Agency, and may be drawn from the re-
serve and used only in accordance with
Agency guidelines and with the ap-
proval of, or as directed by, the Agen-
cy.
(v) The Agency may exempt par-
tially-assisted projects approved under
24 CFR part 883, subpart D, from the
provisions of this section. All partially-
assisted projects not approved under
the Fast Track Procedures formerly in
24 CFR part 883, subpart D, are exempt
from the provisions of this section.

(b) In the case of HUD-insured
projects, the provisions of this section
will apply instead of the otherwise ap-
plicable mortgage insurance provi-
sions, except in the case of partially-
assisted insured projects which are sub-
ject to the applicable mortgage insur-
ance provisions.

[61 FR 13588, Mar. 27, 1996]

§880.603 Selection and admission of
assisted tenants.

(a) Application. The owner must ac-
cept applications for admission to the
project in the form prescribed by HUD.
Both the owner (or designee) and the
applicant must complete and sign the
application. For this part 880 and 24
CFR part 881 projects, on request, the
owner must furnish copies of all appli-
cations to HUD and the PHA, if appli-
cable. For 24 CFR part 883 projects, on
request, the owner must furnish to the
Agency or HUD copies of all applica-
tions received.

(b) Determination of eligibility and se-
lection of tenants. The owner is respon-
sible for obtaining and verifying infor-
mation related to income in accord-
ance with 24 CFR part 813, and evidence
related to citizenship and eligible im-
migration status in accordance with 24
CFR part 5, to determine whether the
applicant is eligible for assistance in
accordance with the requirements of 24
CFR part 5, and 24 CFR part 813, and to
select families for admission to the
program, which includes giving selec-
tion preferences in accordance with 24
CFR part 5, subpart D.

(1) If the owner determines that the
family is eligible and is otherwise ac-
ceptable and units are available, the
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owner will assign the family a unit of
the appropriate size in accordance with
HUD standards. If no suitable unit is
available, the owner will place the fam-
ily on a waiting list for the project and
notify the family of when a suitable
unit may become available. If the wait-
ing list is so long that the applicant
would not be likely to be admitted for
the next 12 months, the owner may ad-
vise the applicant that no additional
applications are being accepted for
that reason, provided the owner com-
plies with the procedures for informing
applicants about admission preferences
as provided in 24 CFR part 5, subpart D.
(2) If the owner determines that an
applicant is ineligible on the basis of
income or family composition, or be-
cause of failure to meet the disclosure
and verification requirements for So-
cial Security Numbers (as provided by
24 CFR part 5), or because of failure by
an applicant to sign and submit con-
sent forms for the obtaining of wage
and claim information from State
Wage Information Collection Agencies
(as provided by 24 CFR parts 5 and 813),
or that the owner is not selecting the
applicant for other reasons, the owner
will promptly notify the applicant in
writing of the determination and its
reasons, and that the applicant has the
right to meet with the owner or man-
aging agent in accordance with HUD
requirements. Where the owner is a
PHA, the applicant may request an in-
formal hearing. If the PHA determines
that the applicant is not eligible, the
PHA will notify the applicant and in-
form the applicant that he or she has
the right to request HUD review of the
PHA’s determination. The applicant
may also exercise other rights if the
applicant believes that he or she is
being discriminated against on the
basis of race, color, creed, religion, sex,
or national origin. See 24 CFR part 5
for the informal review provisions for
the denial of a Federal preference or
the failure to establish citizenship or
eligible immigration status and for no-
tice requirements where assistance is
terminated, denied, suspended, or re-
duced based on wage and claim infor-
mation obtained by HUD from a State
Wage Information Collection Agency.
(3) Records on applicants and ap-
proved eligible families, which provide



Office of the Assistant Secretary, HUD

racial, ethnic, gender and place of pre-
vious residency data required by HUD,
must be maintained and retained for
three years.

(c) Reexamination of family income and
composition—(1) Regular reexaminations.
The owner must reexamine the income
and composition of all families at least
every 12 months. After consultation
with the family and upon verification
of the information, the owner must
make appropriate adjustments in the
Total Tenant Payment in accordance
with 24 CFR part 813 and determine
whether the family’s unit size is still
appropriate. The owner must adjust
Tenant Rent and the Housing Assist-
ance Payment to reflect any change in
Total Tenant Payment and must carry
out any unit transfer required by HUD.
At the time of the annual reexamina-
tion of family income and composition,
the owner must require the family to
disclose the verify Social Security
Numbers, as provided by 24 CFR part 5.
For requirements regarding the signing
and submitting of consent forms by
families for the obtaining of wage and
claim information from State Wage In-
formation Collection Agencies, see 24
CFR part 5. At the first regular reex-
amination after June 19, 1995, the
owner shall follow the requirements of
24 CFR part 5 concerning obtaining and
processing evidence of citizenship or el-
igible immigration status of all family
members. Thereafter, at each regular
reexamination, the owner shall follow
the requirements of 24 CFR part 5 and
verify the immigration status of any
new family member.

(2) Interim reexaminations. The family
must comply with provisions in its
lease regarding interim reporting of
changes in income. If the owner re-
ceives information concerning a
change in the family’s income or other
circumstances between regularly
scheduled reexaminations, the owner
must consult with the family and make
any adjustments determined to be ap-
propriate. Any change in the family’s
income or other circumstances that re-
sults in an adjustment in the Total
Tenant Payment, Tenant Rent and
Housing Assistance Payment must be
verified. See 24 CFR part 5 for the re-
quirements for the disclosure and ver-
ification of Social Security Numbers at
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interim reexaminations involving new
family members. For requirements re-
garding the signing and submitting of
consent forms for the obtaining of
wage and claim information from State
Wage Information Collection Agencies,
see 24 CFR part 5. At any interim reex-
amination after June 19, 1995, when a
new family member has been added,
the owner shall follow the require-
ments of 24 CFR part 5 concerning ob-
taining and processing evidence of the
citizenship or eligible immigration sta-
tus of any new family member.

(3) Continuation of housing assistance
payments. A family’s eligibility for
Housing Assistance Payments contin-
ues until the Total Tenant Payment
equals the Gross Rent. The termi-
nation of eligibility at such point will
not affect the family’s other rights
under its lease, nor will such termi-
nation preclude the resumption of pay-
ments as a result of later changes in
income, rents, or other relevant cir-
cumstances during the term of the
Contract. However, eligibility also may
be terminated in accordance with HUD
requirements, for such reasons as fail-
ure to submit requested verification in-
formation, including failure to meet
the disclosure and verification require-
ments for Social Security Numbers, as
provided by 24 CFR part 5, or failure to
sign and submit consent forms for the
obtaining wage and claim information
from State Wage Information Collec-
tion Agencies, as provided by 24 CFR
part 5. See 24 CFR part 5 for provisions
requiring termination of assistance for
failure to establish citizenship or eligi-
ble immigration status and also for
provisions concerning certain assist-
ance for mixed families (families whose
members include those with eligible
immigration status, and those without
eligible immigration status) in lieu of
termination of assistance, and for pro-
visions concerning deferral of termi-
nation of assistance.

(Approved by the Office of Management and
Budget under control number 2502-0204.)

[61 FR 13589, Mar. 27, 1996]

§880.604 Tenant rent.

The eligible Family pays the Tenant
Rent directly to the Owner.

[49 FR 19943, May 10, 1984]
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§880.605 Overcrowded and underoccu-
pied units.

If the contract administrator deter-
mines that because of change in family
size an assisted unit is smaller than ap-
propriate for the eligible family to
which it is leased, or that the unit is
larger than appropriate, housing assist-
ance payments with respect to the unit
will not be reduced or terminated until
the eligible family has been relocated
to an appropriate alternative unit. If
possible, the owner will, as promptly as
possible, offer the family an appro-
priate unit. The owner may receive va-
cancy payments for the vacated unit if
he complies with the requirements of
§880.611.

§880.606 Lease requirements.

(@) Term of Lease. The term of the
lease will be for not less than one year.
The lease may, or in the case of a lease
for a term of more than one year must,
contain a provision permitting termi-
nation on 30 days advance written no-
tice by the family.

(b) Form. (1) Part 880 and 24 CFR part
881 projects. For this part 880 and 24
CFR part 881 projects, the form of lease
must contain all required provisions,
and none of the prohibited provisions
specified in the developer’s packet, and
must conform to the form of lease in-
cluded in the approved final proposal.

(2) 24 CFR part 883 projects. For 24
CFR part 883 projects, the form of lease
must contain all required provisions,
and none of the prohibited provisions
specified below.

(i) Required provisions (Addendum to
lease).

Addendum to Lease

The following additional Lease provisions
are incorporated in full in the Lease between
__(Landlord) and ___ (Tenant) for the fol-
lowing dwelling unit: ___. In case of any
conflict between these and any other provi-
sions of the Lease, these provisions will pre-
vail.

a. The total rent will be $___ per month.

b. Of the total rent, $___ will be payable
by the State Agency (Agency) as housing as-
sistance payments on behalf of the Tenant
and $  will be payable by the Tenant.
These amounts will be subject to change by
reason of changes in the Tenant’s family in-
come, family composition, or extent of ex-
ceptional medical or other unusual expenses,
in accordance with HUD-established sched-
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ules and criteria; or by reason of adjustment
by the Agency of any applicable Utility Al-
lowance; or by reasons of changes in program
rules. Any such change will be effective as of
the date stated in a notification to the Ten-
ant.

c. The Landlord will not discriminate
against the Tenant in the provision of serv-
ices, or in any other manner, on the grounds
of race, color, creed, religion, sex, or na-
tional origin.

d. The Landlord will provide the following
services and maintenance:

e. A violation of the Tenant’s responsibil-
ities under the Section 8 Program, as deter-
mined by the Agency, is also a violation of
the lease.

Landlord
By
Date
Tenant
Date
[End of addendum]

(ii)  Prohibited provisions. Lease
clauses which fall within the classifica-
tions listed below must not be included
in any Lease.

Lease Clauses

a. Confession of Judgment. Consent by the
tenant to be sued, to admit guilt, or to ac-
cept without question any judgment favoring
the landlord in a lawsuit brought in connec-
tion with the lease.

b. Seize or Hold Property for Rent or Other
Charges. Authorization to the landlord to
take property of the tenant and/or hold it
until the tenant meets any obligation which
the landlord has determined the tenant has
failed to perform.

c. Exculpatory Clause. Prior agreement by
the tenant not to hold the landlord or land-
lord’s agents legally responsible for acts
done improperly or for failure to act when
the landlord or landlord’s agent was required
to do so.

d. Waiver of Legal Notice. Agreement by the
tenant that the landlord need not give any
notices in connection with (1) a lawsuit
against the tenant for eviction, money dam-
ages, or other purposes, or (2) any other ac-
tion affecting the tenant’s rights under the
lease.

e. Waiver of Legal Proceeding. Agreement by
the tenant to allow eviction without a court
determination.

f. Waiver of Jury Trial. Authorization to the
landlord’s lawyer to give up the tenant’s
right to trial by jury.

g. Waiver of Right to Appeal Court Decision.
Authorization to the landlord’s lawyer to
give up the tenant’s right to appeal a deci-
sion on the ground of judicial error or to give
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up the tenant’s right to sue to prevent a
judgment being put into effect.

h. Tenant Chargeable with Cost of Legal Ac-
tions Regardless of Outcome of Lawsuit. Agree-
ment by the tenant to pay lawyer’s fees or
other legal costs whenever the landlord de-
cides to sue the tenant whether or not the
tenant wins. (Omission of such a clause does
not mean that the tenant, as a party to a
lawsuit, may not have to pay lawyer’s fees or
other costs if the court so orders.)

[End of clauses]

[44 FR 59410, Oct. 15, 1979, as amended at 61
FR 13590, Mar. 27, 1996]

§880.607 Termination of tenancy and
modification of lease.

(a) Applicability. The provisions of
this section apply to all decisions by an
owner to terminate the tenancy of a
family residing in a unit under Con-
tract during or at the end of the fami-
ly’s lease term.

(b) Entitlement of Families to occu-
pancy—(1) Grounds. The owner may not
terminate any tenancy except upon the
following grounds:

(i) Material noncompliance with the
lease;

(ii) Material failure to carry out obli-
gations under any State landlord and
tenant act;

(iii) Any criminal activity that
threatens the health, safety, or right
to peaceful enjoyment of the premises
by other residents; any criminal activ-
ity that threatens the health, safety,
or right to peaceful enjoyment of their
residences by persons residing in the
immediate vicinity of the premises;
any criminal activity that threatens
the health, or safety of any on-site
property management staff responsible
for managing the premises; or any
drug-related criminal activity on or
near such premises, engaged in by a
resident, any member of the resident’s
household, or any guest or other person
under the resident’s control shall be
grounds for termination of tenancy.

(iv) Other good cause, which may in-
clude the refusal of a family to accept
an approved modified lease form (see
paragraph (d) of this section). No ter-
mination by an owner will be valid to
the extent it is based upon a lease or a
provisions of State law permitting ter-
mination of a tenancy solely because of
expiration of an initial or subsequent
renewal term. All terminations must
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also be in accordance with the provi-
sions of any State and local landlord
tenant law and paragraph (c) of this
section.

(2) Notice of good cause. The conduct
of a tenant cannot be deemed ‘‘other
good cause’’ under paragraph (b)(1)(iv)
of this section unless the owner has
given the family prior notice that the
grounds constitute a basis for termi-
nation of tenancy. The notice must be
served on the family in the same man-
ner as that provided for termination
notices under paragraph (c) of this sec-
tion and State and local law.

(3) Material noncompliance. (i) Mate-
rial noncompliance with the lease in-
cludes:

(A) One or more substantial viola-
tions of the lease; or

(B) Repeated minor violations of the
lease that disrupt the livability of the
building; adversely affect the health or
safety of any person or the right of any
tenant to the quiet enjoyment of the
leased premises and related facilities;
interfere with the management of the
building or have an adverse financial
effect on the building.

(ii) Failure of the family to timely
submit all required information on
family income and composition, in-
cluding failure to submit required evi-
dence of citizenship or eligible immi-
gration status (as provided by 24 CFR
part 5), failure to disclose and verify
Social Security Numbers (as provided
by 24 CFR part 5), failure to sign and
submit consent forms (as provided by
24 CFR part 5), or knowingly providing
incomplete or inaccurate information,
shall constitute a substantial violation
of the lease.

(c) Termination notice. (1) The owner
must give the family a written notice
of any proposed termination of ten-
ancy, stating the grounds and that the
tenancy is terminated on a specified
date and advising the family that it
has an opportunity to respond to the
owner.

(2) When a termination notice Iis
issued for other good cause (paragraph
(b)(1)(iv) of this section), the notice
will be effective, and it will so state, at
the end of a term and in accordance
with the termination provisions of the
lease, but in no case earlier than 30
days after receipt by the family of the
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notice. Where the termination notice is
based on material noncompliance with
the lease or material failure to carry
out obligations under a State landlord
and tenant act pursuant to paragraph
(b)(1)(i) or (b)(1)(ii) of this section, the
time of service must be in accord with
the lease and State law.

(3) In any judicial action instituted
to evict the family, the owner may not
rely on any grounds which are different
from the reasons set forth in the no-
tice.

(4) See 24 CFR part 5 for provisions
related to termination of assistance be-
cause of failure to establish citizenship
or eligible immigration status, includ-
ing informal hearing procedures and
also for provisions concerning certain
assistance for mixed families (families
whose members include those with eli-
gible immigration status, and those
without eligible immigration status) in
lieu of termination of assistance, and
for provisions concerning deferral of
termination of assistance.

(d) Modification of Lease form. The
owner, with the prior approval of HUD
or, for a 24 CFR part 883 project, the
Agency, may modify the terms and
conditions of the lease form effective
at the end of the initial term or a suc-
cessive term, by serving an appropriate
notice on the family, together with the
offer of a revised lease or an addendum
revising the existing lease. This notice
and offer must be received by the fam-
ily at least 30 days prior to the last
date on which the family has the right
to terminate the tenancy without
being bound by the modified terms and
conditions. The family may accept the
modified terms and conditions by exe-
cuting the offered revised lease or ad-
dendum, or may reject the modified
terms and conditions by giving the
owner written notice in accordance
with the lease that the family intends
to terminate the tenancy. Any increase
in rent must in all cases be governed
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by §880.609 and other applicable HUD
regulations.

(Approved by the Office of Management and
Budget under control number 2502-0204)

[44 FR 59410, Oct. 15, 1979, as amended at 51
FR 11225, Apr. 1, 1986; 53 FR 846, Jan. 13, 1988;
53 FR 6601, Mar. 2, 1988; 54 FR 39703, Sept. 27,
1989; 56 FR 7537, Feb. 22, 1991; 60 FR 14842,
Mar. 20, 1995; 61 FR 13590, Mar. 27, 1996; 61 FR
47382, Sept. 6, 1996]

§880.608 Security deposits.

(a) At the time of the initial execu-
tion of the lease, the owner will require
each family to pay a security deposit
in an amount equal to one month’s
Total Tenant Payment or $50, which-
ever is greater. The family is expected
to pay the security deposit from its
own resources and/or other public
sources. The owner may collect the se-
curity deposit on an installment basis.

(b) The owner must place the secu-
rity deposits in a segregated, interest-
bearing account. The balance of this
account must at all times be equal to
the total amount collected from the
families then in occupancy, plus any
accrued interest. The owner must com-
ply with any applicable State and local
laws concerning interest payments on
security deposits.

(¢) In order to be considered for the
return of the security deposit, a family
which vacates its unit will provide the
owner with its forwarding address or
arrange to pick up the refund.

(d) The owner, subject to State and
local law and the requirements of this
paragraph, may use the security de-
posit, plus any accrued interest, as re-
imbursement for any unpaid family
contribution or other amount which
the family owes under the lease. With-
in 30 days (or shorter time if required
by State, or local law) after receiving
notification of the family’s forwarding
address, the owner must:

(1) Refund to a family owing no rent
or other amount under the lease the
full amount of the security deposit,
plus accrued interest;
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(2) Provide to a family owing rent or
other amount under the lease a list
itemizing any unpaid rent, damages to
the unit, and estimated costs for re-
pair, along with a statement of the
family’s rights under State and local
law. If the amount which the owner
claims is owed by the family is less
than the amount of the security de-
posit, plus accrued interest, the owner
must refund the unused balance to the
family. If the owner fails to provide the
list, the family will be entitled to the
refund of the full amount of the secu-
rity deposit plus accrued interest.

(e) In the event a disagreement arises
concerning reimbursement of the secu-
rity deposit, the family will have the
right to present objections to the
owner in an informal meeting. The
owner must keep a record of any dis-
agreements and meetings in a tenant
file for inspection by the contract ad-
ministrator. The procedures of this
paragraph do not preclude the family
from exercising its rights under State
and local law.

(f) If the security deposit, including
any accrued interest, is insufficient to
reimburse the owner for any unpaid
tenant rent or other amount which the
family owes under the lease, and the
owner has provided the family with the
list required by paragraph (d)(2) of this
section, the owner may claim reim-
bursement from the contract adminis-
trator, as appropriate, for an amount
not to exceed the lesser of:

(1) The amount owed the owner, or

(2) One month’s contract rent, minus
the amount of the security deposit plus
accrued interest. Any reimbursement
under this section will be applied first
toward any unpaid tenant rent due
under the lease. No reimbursement
may be claimed for unpaid rent for the
period after termination of the ten-
ancy.

[44 FR 59410, Oct. 15, 1979, as amended at 49
FR 19943, May 10, 1984; 61 FR 13591, Mar. 27,
1996]

§880.609 Adjustment of contract rents.

(a) Automatic annual adjustment of
Contract Rents. Upon request from the
owner to the contract administrator,
contract rents will be adjusted on the
anniversary date of the contract in ac-
cordance with 24 CFR part 888.
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(b) Special additional adjustments. For
all projects, special additional adjust-
ments will be granted, to the extent de-
termined necessary by HUD (for 24 CFR
part 883 projects, by the Agency and
HUD), to reflect increases in the actual
and necessary expenses of owning and
maintaining the assisted units which
have resulted from substantial general
increases in real property taxes, assess-
ments, utility rates, and utilities not
covered by regulated rates, and which
are not adequately compensated for by
annual adjustments under paragraph
(a) of this section. The owner must sub-
mit to the contract administrator re-
quired supporting data, financial state-
ments and certifications.

(c) Overall limitation. Any adjust-
ments of contract rents for a unit after
Contract execution or cost certifi-
cation, where applicable, must not re-
sult in material differences between
the rents charged for assisted units and
comparable unassisted units except to
the extent that the differences existed
with respect to the contract rents set
at Contract execution or cost certifi-
cation, where applicable.

[44 FR 59410, Oct. 15, 1979, as amended at 59
FR 22755, May 3, 1994; 61 FR 13591, Mar. 27,
1996]

§880.610 Adjustment of utility allow-
ances.

In connection with annual and spe-
cial adjustments of contract rents, the
owner must submit an analysis of the
project’s Utility Allowances. Such data
as changes in utility rates and other
facts affecting utility consumption
should be provided as part of this anal-
ysis to permit appropriate adjustments
in the Utility Allowances. In addition,
when approval of a utility rate change
would result in a cumulative increase
of 10 percent or more in the most re-
cently approved Utility Allowances,
the project owner must advise the con-
tract administrator and request ap-
proval of new Utility Allowances.
Whenever a Utility Allowance for a
unit is adjusted, the owner will
promptly notify affected families and
make a corresponding adjustment of
the tenant rent and the amount of the
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housing assistance payment for the
unit.

(Approved by the Office of Management and
Budget under control number 2502-0161)

[50 FR 39097, Sept. 27, 1985]

§880.611 Conditions for receipt of va-
cancy payments.

(a) General. Vacancy payments under
the Contract will not be made unless
the conditions for receipt of these
housing assistance payments set forth
in this section are fulfilled.

(b) Vacancies during Rent-up. For each
assisted unit that is not leased as of
the effective date of the Contract, the
owner is entitled to vacancy payments
in the amount of 80 percent of the con-
tract rent for the first 60 days of va-
cancy if the owner:

(1) Conducted marketing in accord-
ance with §880.601(a) and otherwise
complied with §880.601;

(2) Has taken and continues to take
all feasible actions to fill the vacancy;
and

(3) Has not rejected any eligible ap-
plicant except for good cause accept-
able to the contract administrator.

(c) Vacancies after Rent-Up. If an eli-
gible family vacates a unit, the owner
is entitled to vacancy payments in the
amount of 80 percent of the contract
rent for the first 60 days of vacancy if
the owner:

(1) Certifies that he did not cause the
vacancy by violating the lease, the
Contract or any applicable law;

(2) Notified the contract adminis-
trator of the vacancy or prospective
vacancy and the reasons for the va-
cancy immediately upon learning of
the vacancy or prospective vacancy;

(3) Has fulfilled and continues to ful-
fill the requirements specified In
§880.601(a) (2) and (3) and paragraph (b)
(2) and (3) of this section; and

(4) For any vacancy resulting from
the owner’s eviction of an eligible fam-
ily, certifies that he has complied with
§880.607.

(d) Vacancies for longer than 60 days. If
an assisted unit continues to be vacant
after the 60-day period specified in
paragraph (b) or (c) of this section, the
owner may apply to receive additional
vacancy payments in an amount equal
to the principal and interest payments
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required to amortize that portion of
the debt service attributable to the va-
cant unit for up to 12 additional
months for the unit if:

(1) The unit was in decent, safe and
sanitary condition during the vacancy
period for which payments are claimed;

(2) The owner has fulfilled and con-
tinues to fulfill the requirements speci-
fied in paragraph (b) or (c) of this sec-
tion, as appropriate; and

(3) The owner has (for 24 CFR part 883
projects, the owner and the Agency
have) demonstrated to the satisfaction
of HUD that:

(i) For the period of vacancy, the
project is not providing the owner with
revenues at least equal to project ex-
penses (exclusive of depreciation), and
the amount of payments requested is
not more than the portion of the defi-
ciency attributable to the vacant unit,
and

(ii) The project can achieve financial
soundness within a reasonable time.

(e) Prohibition of double compensation
for vacancies. The owner is not entitled
to vacancy payments for vacant units
to the extent he can collect for the va-
cancy from other sources (such as secu-
rity deposits, payments under
§880.608(f), and governmental payments
under other programs).

[44 FR 59410, Oct. 15, 1979, as amended at 61
FR 13591, Mar. 27, 1996]

§880.612 Reviews during management
period.

(a) After the effective date of the
Contract, the contract administrator
will inspect the project and review its
operation at least annually to deter-
mine whether the owner is in compli-
ance with the Contract and the as-
sisted units are in decent, safe and san-
itary condition.

(b) In addition:

(1)(i) For this part 880 and 24 CFR
part 881 private-owner/PHA projects,
HUD will review the PHA’s administra-
tion of the Contract at least annually
to determine whether the PHA is in
compliance with the ACC; and

(ii) For 24 CFR part 883 projects, HUD
will periodically review the Agency’s
administration of the Contract to de-
termine whether it is in compliance
with the Contract.



Office of the Assistant Secretary, HUD

(2) HUD may independently inspect
project operations and units at any
time.

(c) Equal Opportunity reviews may
be conducted by HUD at any time.

[44 FR 59410, Oct. 15, 1979, as amended at 61
FR 13591, Mar. 27, 1996]

§880.612a Preference for
by elderly families.

(a) Election of preference for occupancy
by elderly families—(1) Election by owners
of eligible projects. (i) An owner of a
project assisted under this part (includ-
ing a partially assisted project) that
was originally designed primarily for
occupancy by elderly families (an “‘eli-
gible project’’) may, at any time, elect
to give preference to elderly families in
selecting tenants for assisted, vacant
units in the project, subject to the re-
quirements of this section.

(if) For purposes of this section, a
project eligible for the preference pro-
vided by this section, and for which the
owner makes an election to give pref-
erence in occupancy to elderly families
is referred to as an ‘“‘elderly project.”
“Elderly families’” refers to families
whose heads of household, their
spouses or sole members are 62 years or
older.

(iii) An owner who elects to provide a
preference to elderly families in ac-
cordance with this section is required
to notify families on the waiting list
who are not elderly that the election
has been made and how the election
may affect them if:

(A) The percentage of disabled fami-
lies currently residing in the project
who are neither elderly nor near-elder-
ly (hereafter, collectively referred to as
““non-elderly disabled families”) is
equal to or exceeds the minimum re-
quired percentage of units established
for the elderly project in accordance
with paragraph (c)(1) of this section,
and therefore non-elderly families on
the waiting list (including non-elderly
disabled families) may be passed over
for covered section 8 units; or

(B) The project, after making the cal-
culation set forth in paragraph (c)(1) of
this section, will have no units set
aside for non-elderly disabled families.

(iv) An owner who elects to give a
preference for elderly families in ac-
cordance with this section shall not re-

occupancy
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move an applicant from the project’s
waiting list on the basis of having
made the election.

(2) HUD approval of election not re-
quired. (i) An owner is not required to
solicit or obtain the approval of HUD
before exercising the election of pref-
erence for occupancy provided in para-
graph (a)(1) of this section. The owner,
however, if challenged on the issue of
eligibility of the project for the elec-
tion provided in paragraph (a)(1) of this
section must be able to support the
project’s eligibility through the pro-
duction of all relevant documentation
in the possession of the owner that per-
tains to the original design of the
project.

(ii) The Department reserves the
right at any time to review and make
determinations regarding the accuracy
of the identification of the project as
an elderly project. The Department can
make such determinations as a result
of ongoing monitoring activities, or
the conduct of complaint investiga-
tions under the Fair Housing Act (42
U.S.C. 3601 through 3619), or compli-
ance reviews and complaint investiga-
tions under section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and
other applicable statutes.

(b) Determining projects eligible for
preference for occupancy by elderly fami-
lies—(1) Evidence supporting project eligi-
bility. Evidence that a project assisted
under this part (or portion of a project)
was originally designed primarily for
occupancy by elderly families, and is
therefore eligible for the election of oc-
cupancy preference provided by this
section, shall consist of at least one
item from the sources (“primary”
sources) listed in paragraph (b)(1)(i) of
this section, or at least two items from
the sources (‘‘secondary’’ sources) list-
ed in paragraph (b)(1)(ii) of this sec-
tion:

(i) Primary sources. ldentification of
the project (or portion of a project) as
serving elderly (seniors) families in at
least one primary source such as: The
application in response to the notice of
funding availability; the terms of the
notice of funding availability under
which the application was solicited;
the regulatory agreement; the loan
commitment; the bid invitation; the
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owner’s management plan, or any un-
derwriting or financial document col-
lected at or before loan closing; or

(ii) Secondary sources. Two or more
sources of evidence such as: lease
records from the earliest two years of
occupancy for which records are avail-
able showing that occupancy has been
restricted primarily to households
where the head, spouse or sole member
is 62 years of age or older; evidence
that services for elderly persons have
been provided, such as services funded
by the Older Americans Act, transpor-
tation to senior citizen centers, or pro-
grams coordinated with the Area Agen-
cy on Aging; project unit mix with
more than fifty percent of efficiency
and one-bedroom units [a secondary
source particularly relevant to distin-
guishing elderly projects under the pre-
vious section 3(b) definition (in which
disabled families were included in the
definition of “‘elderly families’) from
non-elderly projects and which in com-
bination with other factors (such as
the number of accessible units) may be
useful in distinguishing projects for
seniors from those serving the broader
definition of “‘elderly families” which
includes disabled families]; or any
other relevant type of historical data,
unless clearly contradicted by other
comparable evidence.

(2) Sources in conflict. If a primary
source establishes a design contrary to
that established by the primary source
upon which the owner would base sup-
port that the project is an eligible
project (as defined in this section), the
owner cannot make the election of
preferences for elderly families as pro-
vided by this section based upon pri-
mary sources alone. In any case where
primary sources do not provide clear
evidence of original design of the
project for occupancy primarily by el-
derly families, including those cases
where primary sources conflict, sec-
ondary sources may be used to estab-
lish the use for which the project was
originally designed.

(c) Reservation of units in elderly
projects for non-elderly disabled families.
The owner of an elderly project is re-
quired to reserve, at a minimum, the
number of units specified in paragraph
(c)(1) of this section for occupancy by
non-elderly disabled families.
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(1) Minimum number of units to be re-
served for non-elderly disabled families.
The number of units in an elderly
project required to be reserved for oc-
cupancy by non-elderly disabled fami-
lies, shall be, at a minimum, the lesser
of:

(i) The number of units equivalent to
the higher of—

(A) The percentage of units assisted
under this part in the elderly project
that were occupied by non-elderly dis-
abled families on October 28, 1992; and

(B) The percentage of units assisted
under this part in the elderly project
that were occupied by non-elderly dis-
abled families upon January 1, 1992; or

(ii) 10 percent of the number of units
assisted under this part in the eligible
project.

(2) Option to reserve greater number of
units for non-elderly disabled families.
The owner, at the owner’s option, and
at any time, may reserve a greater
number of units for non-elderly dis-
abled families than that provided for in
paragraph (c)(1) of this section. The op-
tion to provide a greater number of
units to non-elderly disabled families
will not obligate the owner to always
provide that greater number to non-el-
derly disabled families. The number of
units required to be provided to non-el-
derly disabled families at any time in
an elderly project is that number de-
termined under paragraph (c)(1) of this
section.

(d) Secondary preferences. An owner of
an elderly project also may elect to es-
tablish secondary preferences in ac-
cordance with the provisions of para-
graph (d) of this section.

(1) Preference for near-elderly disabled
families in units reserved for elderly fami-
lies. If the owner of an elderly project
determines, in accordance with para-
graph (f) of this section, that there are
an insufficient number of elderly fami-
lies who have applied for occupancy to
fill all the vacant units in the elderly
project reserved for elderly families
(that is, all units except those reserved
for the non-elderly disabled families as
provided in paragraph (c) of this sec-
tion), the owner may give preference
for occupancy of such units to disabled
families who are near-elderly families.

(2) Preference for near-elderly disabled
families in units reserved for non-elderly
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disabled families. If the owner of an el-
derly project determines, in accordance
with paragraph (f) of this section, that
there are an insufficient number of
non-elderly disabled families to fill all
the vacant units in the elderly project
reserved for non-elderly disabled fami-
lies as provided in paragraph (c) of this
section, the owner may give preference
for occupancy of these units to disabled
families who are near-elderly families.

(e) Availability of units to families with-
out regard to preference. An owner shall
make vacant units in an elderly project
generally available to otherwise eligi-
ble families who apply for housing,
without regard to the preferences and
reservation of units provided in this
section if either:

(1) The owner has adopted the sec-
ondary preferences and there are an in-
sufficient number of families for whom
elderly preference, reserve preference,
and secondary preference has been
given, to fill all the vacant units; or

(2) The owner has not adopted the
secondary preferences and there are an
insufficient number of families for
whom elderly preference, and reserve
preference has been given to fill all the
vacant units.

(f) Determination of insufficient number
of applicants qualifying for preference.
To make a determination that there
are an insufficient number of appli-
cants who qualify for the preferences,
including secondary preferences, pro-
vided by this section, the owner must:

(1) Conduct marketing in accordance
with §880.601(a) to attract applicants
qualifying for the preferences and res-
ervation of units set forth in this sec-
tion; and

(2) Make a good faith effort to lease
to applicants who qualify for the pref-
erences provided in this section, in-
cluding taking all feasible actions to
fill vacancies by renting to such fami-
lies.

(g) Federal preferences. An owner that
gives preferences to elderly families
and reserves units for non-elderly dis-
abled families in accordance with this
section also shall select applicants
among each respective group in accord-
ance with the Federal preferences con-
tained in 24 CFR part 5. Projects under
National Housing Act programs and re-
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ceiving section 8 assistance may be
subject to preferences in addition to
those contained in 24 CFR part 5 which
also must be applied in selecting appli-
cants among each respective group.

(h) Prohibition of evictions. An owner
may not evict a tenant without good
cause, or require that a tenant vacate
a unit, in whole or in part because of
any reservation or preference provided
in this section, or because of any ac-
tion taken by the Secretary pursuant
to subtitle D (sections 651 through 661)
of title VI of the Housing and Commu-
nity Development Act of 1992 (42 U.S.C.
13611 through 13620).

[59 FR 65850, Dec. 21, 1994, as amended at 61
FR 9046, Mar. 6, 1996]

PART 881—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PRO-
GRAM FOR SUBSTANTIAL REHA-
BILITATION
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Subpart A~—Summary and
Applicability

§881.101 General.

(a) The purpose of the Section 8 pro-
gram is to provide low-income families
with decent, safe and sanitary rental
housing through the use of a system of
housing assistance payments. This part
contains the policies and procedures
applicable to the Section 8 substantial
rehabilitation program. The assistance
may be provided to public housing
agency owners or to private owners ei-
ther directly from HUD or through
public housing agencies.

(b) This part does not apply to
projects developed under other Section
8 program regulations, including 24
CFR parts 880, 882, 883, 884, and 885, ex-
cept to the extent specifically stated in
those parts.

[61 FR 13591, Mar. 27, 1996]

§881.104 Applicability of part 881 in
effect as of February 20, 1980.

(a) Part 881, in effect as of February
20, 1980, applies to all proposals for
which a notification of selection was
not issued before the February 20, 1980
effective date of part 881. (See 24 CFR
part 881, revised as of April 1, 1980).
Where a notification of selection was
issued for a proposal before the Feb-
ruary 20, 1980, effective date, part 881 in
effect as of February 20, 1980 applies if
the owner notified HUD within 60 cal-
endar days that the owner wished the
provisions of part 881, effective Feb-
ruary 20, 1980, to apply and promptly
brought the proposal into conformance.

(b) Subparts E (Housing Assistance
Payments Contract) and F (Manage-
ment) of this part apply to all projects
for which an Agreement was not exe-
cuted before the February 20, 1980, ef-
fective date of part 88l. Where an
Agreement was so executed:

(1) The owner and HUD may agree to
make the revised subpart E of this part
applicable and to execute appropriate
amendments to the Agreement and/or
Contract.

(2) The owner and HUD may agree to
make the revised subpart F of this part
applicable (with or without the limita-
tion on distributions) and to execute
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appropriate amendments to the Agree-
ment and/or Contract.

(c) Section 880.607 of this chapter,
Termination of Tenancy and Modifica-
tion of Leases, applies to new families
who begin occupancy or execute a lease
on or after 30 days after the February
20, 1980, effective date of part 881. This
section also applies to families not cov-
ered by the preceding sentence, includ-
ing existing families under lease, with
respect to all leases in which a renewal
becomes effective on or after the 60th
day following the February 20, 1980 ef-
fective date of part 881l. A lease is con-
sidered to be renewed where both the
landlord and the family fail to termi-
nate a tenancy under a lease permit-
ting either party to terminate.

(d) Notwithstanding the provisions of
paragraph (b) of this section, the provi-
sions of 24 CFR part 5 (concerning pref-
erences for selection of applicants)
apply to all projects, regardless of
when an Agreement was executed.

[61 FR 13591, Mar. 27, 1996]

§881.105 Applicability to proposals
and projects under 24 CFR part 811.

Where proposals and projects are fi-
nanced with tax-exempt obligations
under 24 CFR part 811, the provisions of
part 811 will be complied with in addi-
tion to all requirements of this part. In
the event of any conflict between this
part and part 811, part 811 will control.

Subpart B—Definitions and Other
Requirements

§881.201 Definitions.

The terms Fair Market Rent (FMR),
HUD, NOFA, and Public Housing Agency
(PHA) are defined in 24 CFR part 5.

ACC. (Annual Contributions Con-
tract) For a private-owner/PHA proj-
ect, for which the Contract is adminis-
tered by a PHA, the ACC is the con-
tract between the PHA (as contract ad-
ministrator) and HUD. Under the ACC,
HUD commits to provide the PHA with
the funds needed to make housing as-
sistance payments to the owner and to
pay the PHA for HUD-approved admin-
istrative fees, and the PHA agrees to
perform the duties of a contract admin-
istrator.
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Agreement. (Agreement to Enter into
Housing Assistance Payments Con-
tract) The Agreement between the
owner and the contract administrator
which provides that, upon satisfactory
completion of the project in accord-
ance with the HUD-approved final pro-
posal, the administrator will enter into
the Contract with the owner.

Annual income. As defined in part 813
of this chapter.

Assisted unit. A dwelling unit eligible
for assistance under a Contract.

Contract. (Housing Assistance Pay-
ments Contract) The Contract entered
into by the owner and the contract ad-
ministrator upon satisfactory comple-
tion of the project, which sets forth the
rights and duties of the parties with re-
spect to the project and the payments
under the Contract.

Contract Administrator. The entity
which enters into the Contract with
the owner and is responsible for mon-
itoring performance by the owner. The
contract administrator is a PHA in the
case of private-owner/PHA projects,
and HUD is private-owner/HUD and
PHA-owner/HUD projects.

Contract Rent. The total amount of
rent specified in the Contract as pay-
able by HUD and the tenant to the
owner for an assisted unit. In the case
of the rental of only a manufactured
home space, ‘‘contract rent’” is the
total rent specified in the Contract as
payable by HUD and the tenant to the
owner for rental of the space, including
fees or charges for management and
maintenance services with respect to
the space, but excluding utility charges
for the manufactured home.

Decent, safe and sanitary. Housing is
decent, safe and sanitary at project
completion if the dwelling units and
related facilities are accepted by HUD
as meeting the requirements of the
Agreement. Housing continues to be
decent, safe and sanitary if it is main-
tained in a condition substantially the
same as at the time of acceptance.

Elderly Family. As defined in parts 812
and 813 of this chapter.

Family (eligible family). As defined in
part 812 of this chapter.

Final proposal. The detailed descrip-
tion of a proposed project to be assisted
under this part, which an owner sub-
mits after selection of the preliminary
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proposal, except where a preliminary
proposal is not required under
§881.303(c). The final proposal becomes
an exhibit to the Agreement and is the
standard by which HUD judges accept-
able construction of the project.

Gross rent. As defined in part 813 of
this chapter.

Household type. The three household
types are (1) elderly and handicapped,
(2) family, and (3) large family.

Housing Assistance Payment. The pay-
ment made by the PHA to the Owner of
a unit as provided in the Contract. The
payment is the difference between the
Contract Rent and the Tenant Rent.
An additional payment is made to the
Family when the Utility Allowance is
greater than the Total Tenant Pay-
ment. In the case of a Family renting
only a manufactured home space, as
provided in §881.202(i), the Housing As-
sistance Payment is the difference be-
tween the Gross Rent and the Total
Tenant Payment, but such payment
may not exceed the Contract Rent for
the space. A Housing Assistance Pay-
ment, known as a ‘‘vacancy payment”’,
may be made to the Owner when an as-
sisted unit is vacant, in accordance
with the terms of the Contract.

Housing Assistance Plan. A housing
plan which is submitted by a unit of
general local government and approved
by HUD as being acceptable under the
standards of 24 CFR part 570.

Housing type. The three housing types
are new construction, rehabilitation,
and existing housing.

Independent Public Accountant. A Cer-
tified Public Accountant or a licensed
or registered public accountant, having
no business relationship with the
owner except for the performance of
audit, systems work and tax prepara-
tion. If not certified, the Independent
Public Accountant must have been li-
censed or registered by a regulatory
authority of a State or other political
subdivision of the United States on or
before December 31, 1970. In States that
do not regulate the use of the title
“public accountant,” only Certified
Public Accountants may be used.

Low-Income Family. As defined in part
813 of this chapter.

Owner. Any private person or entity
(including a cooperative) or a public
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entity which qualifies as a PHA, hav-
ing the legal right to lease or sublease
substantially rehabilitated dwelling
units assisted under this part. The
term owner also includes the person or
entity submitting a proposal under this
part.

Partially-assisted Project. A project for
non-elderly families under this part
which includes more than 50 units of
which 20 percent or fewer are assisted.

PHA-Owner/HUD Project. A project
under this part which is owned by a
PHA. For this type of project, the
Agreement and the Contract are en-
tered into by the PHA, as owner, and
HUD, as contract administrator.

Private-Owner/HUD Project. A project
under this part which is owned by a
private owner. For this type of project,
the Agreement and Contract are en-
tered into by the private owner, as
owner, and HUD, as contract adminis-
trator.

Private-Owner/PHA Project. A project
under this part which is owned by a
private owner. For this type of project,
the Agreement and Contract are en-
tered into by the private owner, as
owner, and the PHA, as contract ad-
ministrator, pursuant to an ACC be-
tween the PHA and HUD. The term
also covers the situation where the
ACC is with one PHA and the owner is
another PHA.

Project Account. A specifically identi-
fied and segregated account for each
project which is established in accord-
ance with §881.503(b) out of the
amounts by which the maximum an-
nual commitment exceeds the amount
actually paid out under the Contract or
ACC, as applicable, each year.

Rent. In the case of an assisted unit
in a cooperative project, rent means
the carrying charges payable to the co-
operative with respect to occupancy of
the unit.

Replacement cost. The sum of the “‘as
is”” value before rehabilitation of the
property as determined by HUD and
the estimated cost of rehabilitation,
including carrying and finance charges.

Secretary. The Secretary of Housing
and Urban Development (or designee).

Single Room Occupancy (SRO) Hous-
ing. A unit for occupancy by a single
eligible individual capable of independ-
ent living, which does not contain food
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preparation and/or sanitary facilities
and is located within a multifamily
structure consisting of more than 12
units.

Small project. A project for non-elder-
ly families under this part which in-
cludes a total of 50 or fewer (assisted
and unassisted) units.

Substantial rehabilitation. (a) The im-
provement of a property to decent, safe
and sanitary condition in accordance
with the standards of this part from a
condition below those standards. Sub-
stantial rehabilitation may vary in de-
gree from gutting and extensive recon-
struction to the cure of substantial ac-
cumulation of deferred maintenance.
Cosmetic improvements alone do not
qualify as substantial rehabilitation
under this definition.

(b) Substantial rehabilitation may
also include renovation, alteration or
remodeling for the conversion or adap-
tation of structurally sound property
to the design and condition required
for use under this part or the repair or
replacement of major building systems
or components in danger of failure.

Tenant Rent. The monthly amount
defined in, and determined in accord-
ance with part 813 of this chapter.

Total Tenant Payment. The monthly
amount defined in, and determined in
accordance with part 813 of this chap-
ter.

Utility allowance. As defined in part
813 of this chapter, made or approved
by HUD.

Utility reimbursement. As defined
part 813 of this chapter.

Vacancy payment. The housing assist-
ance payment made to the owner by
the contract administrator for a va-
cant assisted unit if certain conditions
are fulfilled as provided in the Con-
tract. The amount of the vacancy pay-
ment varies with the length of the va-
cancy period and is less after the first
60 days of any vacancy.

Very Low-income Family. As defined in
part 813 of this chapter.

[45 FR 7085, Jan. 31, 1980, as amended at 48
FR 12705, Mar. 28, 1983; 49 FR 17449, Apr. 24,
1984; 49 FR 19944, May 10, 1984; 61 FR 5212,
Feb. 9, 1996; 61 FR 13591, Mar. 27, 1996]

in

§881.205 Limitation on distributions.

(a) Non-profit owners are not entitled
to distributions of project funds.
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(b) For the life of the Contract, proj-
ect funds may only be distributed to
profit-motivated owners at the end of
each fiscal year of project operation
following the effective date of the Con-
tract after all project expenses have
been paid, or funds have been set aside
for payment, and all reserve require-
ments have been met. The first year’s
distribution may not be made until
cost certification, where applicable, is
completed. Distributions may not ex-
ceed the following maximum returns:

(1) For projects for elderly families,
the first year’s distribution will be lim-
ited to 6 percent on equity. The Assist-
ant Secretary may provide for in-
creases in subsequent years’ distribu-
tions on an annual or other basis so
that the permitted return reflects a 6
percent return on the value in subse-
quent years, as determined by HUD, of
the approved initial equity. Any such
adjustment will be made by Notice in
the FEDERAL REGISTER.

(2) For projects for non-elderly fami-
lies, the first year’s distribution will be
limited to 10 percent on equity. The
Assistant Secretary may provide for
increases in subsequent years’ distribu-
tions on an annual or other basis so
that the permitted return reflects a 10
percent return on the value in subse-
quent years, as determined by HUD, of
the approved initial equity. Any such
adjustment will be made by Notice in
the FEDERAL REGISTER.

(c) For the purpose of determining
the allowable distribution, an owner’s
equity investment in a project is
deemed to be 10 percent of the replace-
ment cost of the part of the project at-
tributable to dwelling use accepted by
HUD at cost certification (see §881.405),
unless the owner justifies a higher eqg-
uity contribution by cost certification
documentation in accordance with
HUD mortgage insurance procedures.

(d) Any short-fall in return may be
made up from surplus project funds in
future years.

(e) If HUD determines at any time
that project funds are more than the
amount needed for project operations,
reserve requirements and permitted
distribution, HUD may require the ex-
cess to be placed in an account to be
used to reduce housing assistance pay-
ments or for other project purposes.
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Upon termination of the Contract, any
excess funds must be remitted to HUD.

(f) Owners of small projects or par-
tially-assisted projects are exempt
from the limitation on distributions
contained in paragraphs (b) through (d)
of this section.

(@) In the case of HUD-insured
projects, the provisions of this section
will apply instead of the otherwise ap-
plicable mortgage insurance program
provisions.

§881.207 Property standards.

Projects must comply with:

(a) HUD Minimum Design Standards
for Rehabilitation for Residential
Properties (HUD Handbook 4940.4);

(b) In the case of congregate or single
room occupant housing, the appro-
priate HUD guidelines and standards;

(¢) HUD requirements pursuant to
section 209 of the Housing and Commu-
nity Development Act of 1974 for
projects for the elderly or handicapped;

(d) HUD requirements pertaining to
noise abatement and control;

(e) The Lead-Based Paint Poisoning
Prevention Act (42 U.S.C. 4821-4846), 24
CFR part 35 and 24 CFR part 200, sub-
part O; and

(f) Applicable State and local laws,
codes, ordinances and regulations.

(g) Smoke detectors. (1) Performance re-
quirement. After October 30, 1992, each
dwelling unit must include at least one
battery-operated or hard-wired smoke
detector, in proper working condition,
on each level of the unit. If the unit is
occupied by hearing-impaired persons,
smoke detectors must have an alarm
system, designed for hearing-impaired
persons, in each bedroom occupied by a
hearing-impaired person.

(2) Acceptability criteria. The smoke
detector must be located, to the extent
practicable, in a hallway adjacent to a
bedroom, unless the unit is occupied by
a hearing-impaired person, in which
case each bedroom occupied by a hear-
ing-impaired person must have an
alarm system connected to the smoke
detector installed in the hallway.

[45 FR 7085, Jan. 31, 1980, as amended at 52
FR 1893, Jan. 15, 1987; 57 FR 33851, July 30,
1992]
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§881.208 Financing.

(@) Types of financing. Any type of
construction financing and long-term
financing may be used, including:

(1) Conventional loans from commer-
cial banks, savings banks, savings and
loan associations, pension funds, insur-
ance companies or other financial in-
stitutions;

(2) Mortgage insurance programs
under the National Housing Act; and

(3) Financing by tax-exmpt bonds or
other obligations.

(b) HUD approval. HUD must approve
the terms and conditions of the financ-
ing to determine consistency with
these regulations and to assure they do
not purport to pledge or give greater
rights or funds to any party than are
provided under the Agreement, Con-
tract, and/or ACC. Where the project is
financed with tax-exempt obligations,
the terms and conditions will be ap-
proved in accordance with the follow-
ing:

(1) An issuer of obligations that are
tax-exempt under any provision of Fed-
eral law or regulation, the proceeds of
the sale of which are to be used to pur-
chase GNMA mortgage-backed securi-
ties issued by the mortgagee of the
Section 8 project, will be subject to 24
CFR part 811, subpart B.

(2) Issuers of obligations that are tax-
exempt under Section 11(b) of the U.S.
Housing Act of 1937 will be subject to 24
CFR part 811, subpart A if paragraph
(b)(2) of this section is not applicable.

(3) Issuers of obligations that are tax-
exempt under any provision of Federal
law or regulation other than Section
11(b) of the U.S. Housing Act of 1937
will be subject to 24 CFR 811, subpart A
if paragraph (b)(1) of this section is not
applicable, except that such issuers
that are State Agencies qualified under
24 CFR part 883 are not subject to 24
CFR part 811, subpart A and are subject
solely to the requirements of 24 CFR
part 883 with regard to the approval of
tax-exempt financing.

(c) Pledge of contracts. An owner may
pledge, or offer as security for any loan
or obligation, an Agreement, Contract
or ACC entered into pursuant to this
part: Provided, however, That such fi-
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nancing is in connection with a project
constructed pursuant to this part and
approved by HUD. Any pledge of the
Agreement, Contract, or ACC, or pay-
ments thereunder, will be limited to
the amounts payable under the Con-
tract or ACC in accordance with its
terms. If the pledge or other document
provides that all payments will be paid
directly to the mortgagee or the trust-
ee for bondholders, the mortgagee or
trustee will make all payments or de-
posits required under the mortgage,
trust indenture of HUD regulations and
remit any excess to the owner.

(d) Foreclosure and other transfers. In
the event of foreclosure, assignment or
sale approved by HUD in lieu of fore-
closure, or other assignment or sale ap-
proved by HUD:

(1) The Agreement, the Contract and
the ACC, if applicable, will continue in
effect, and

(2) Housing assistance payments will
continue in accordance with the terms
of the Contract.

(e) Financing of manufactured home
parks. In the case of a substantially re-
habilitated manufactured home park,
the principal amount of any mortgage
attributable to the rental spaces in the
park may not exceed an amount per
space determined in accordance with
§207.33(b) of this Title.

[45 FR 7085, Jan. 31, 1980, as amended at 45
FR 62797, Sept. 22, 1980; 48 FR 12706, Mar. 28,
1983; 49 FR 17449, Apr. 24, 1984]

§881.211 Audit.

(a) Where a State or local govern-
ment is the eligible owner of a project
or a contract administrator under
§881.505 receiving financial assistance
under this part, the audit requirements
in 24 CFR part 44 shall apply.

(b) Where a nonprofit organization is
the eligible owner of a project, receiv-
ing financial assistance under this
part, the audit requirements in 24 CFR
part 45 shall apply.

[50 FR 39091, Sept. 27, 1985; 51 FR 30480, Aug.
27, 1986, as amended at 57 FR 33257, July 27,
1992; 59 FR 2738, Jan. 19, 1994]
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Subparts C-D [Reserved]

Subpart E—Housing Assistance
Payments Contract

§881.501 The contract.

(a) Contract. The Housing Assistance
Payments Contract sets forth rights
and duties of the owner and the con-
tract administrator with respect to the
project and the housing assistance pay-
ments. The owner and contract admin-
istrator execute the Contract in the
form prescribed by HUD upon satisfac-
tory completion of the project.

(b) [Reserved]

(c) Housing assistance payments to
owners under the contract. The housing
assistance payments made under the
Contract are:

(1) Payments to the owner to assist
eligible families leasing assisted units,
and

(2) Payments to the owner for vacant
assisted units (‘‘vacancy payments”) if
the conditions specified in §881.611 are
satisfied.

The housing assistance payments are
made monthly by the contract admin-
istrator upon proper requisition by the
owner, except payments for vacancies
of more than 60 days, which are made
semi-annually by the contract adminis-
trator upon requisition by the owner.

(d) Amount of housing assistance pay-
ments to owner. (1) The amount of the
housing assistance payment made to
the owner of a unit being leased by an
eligible family is the difference be-
tween the contract rent for the unit
and the tenant rent payable by the
family.

(2) A housing assistance payment will
be made to the owner for a vacant as-
sisted unit in an amount equal to 80
percent of the contract rent for the
first 60 days of vacancy, subject to the
conditions in §881.611. If the owner col-
lects any tenant rent or other amount
for this period which, when added to
this vacancy payment, exceeds the con-
tract rent, the excess must be repaid as
HUD directs.

(3) For a vacancy that exceeds 60
days, a housing assistance payment for
the vacant unit will be made, subject
to the conditions in §881.611, in an
amount equal to the principal and in-
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terest payments required to amortize
that portion of the debt attributable to
the vacant unit for up to 12 additional
months.

(e) Payment of utility reimbursement.
Where applicable, the Utility Reim-
bursement will be paid to the Family
as an additional Housing Assistance
Payment. The Contract will provide
that the Owner will make this payment
on behalf of the contract adminis-
trator. Funds for this purpose will be
paid to the Owner in trust solely for
the purpose of making the additional
payment. If the Family and the utility
company consent, the Owner may pay
the Utility Reimbursement jointly to
the Family and the utility company or
directly to the utility company.

[45 FR 7085, Jan. 31, 1980, as amended at 49
FR 19944, May 10, 1984; 61 FR 13591, Mar. 27,
1996]

§881.502 Term of contract.

(@) Term (except for Manufactured
Home Parks). The term of the Contract
will be as follows:

(1) Where the estimated cost of the
rehabilitation is less than 25 percent of
the estimated value of the project after
completion of the rehabilitation, the
contract will be for a term of 20 years
for any dwelling unit.

(2) Where the estimated cost of reha-
bilitation is 25 percent or more of the
estimated value of the project after
completion of rehabilitation, the con-
tract may be for a term which:

(i) Will cover the longest term, but
not less than 20 years, of a single credit
instrument covering:

(A) The cost of rehabilitation, or

(B) The existing indebtedness, or

(C) The cost of rehabilitation and the
refinancing of the existing indebted-
ness, or

(D) The cost of rehabilitation and the
acquisition of the property; and

(ii) For assisted units in a project fi-
nanced with the aid of a loan insured
or co-insured by the Federal govern-
ment or a loan made, guaranteed or in-
tended for purchase by the Federal gov-
ernment, will be 20 years for any dwell-
ing unit; or

(iii) For units in a project financed
other than as described in paragraph
(@)(2)(i1) of this section will not exceed
30 years for any dwelling unit except
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that this limit will be 40 years if (A)
the project is owned or financed by a
loan or loan guarantee from a state or
local agency, (B) the project is in-
tended for occupancy by non-elderly
families and (C) the project is located
in an area designated by HUD as one
requiring special financing assistance.

(b) Term for manufactured home parks.
For manufactured home units or spaces
in substantially rehabilitated manufac-
tured home parks, the term of the Con-
tract will be 20 years.

(c) Staged projects. If the project is
completed in stages, the term of the
Contract must relate separately to the
units in each stage. The total Contract
term for the units in all stages, begin-
ning with the effective date of the Con-
tract for the first stage, may not ex-
ceed the overall maximum term allow-
able for any one unit under this sec-
tion, plus two years.

[48 FR 12707, Mar. 28, 1983, and 49 FR 17449,
Apr. 24, 1984]

§881.503 Cross-reference.

All of the provisions of §§880.503,
880.504, 880.505, 880.506, 880.507, and
880.508 of this chapter apply to projects
assisted under this part, subject to the
requirements of §881.104.

[61 FR 13592, Mar. 27, 1996]

Subpart F—Management

8§881.601 Cross-reference.

All of the provisions of part 880, sub-
part F, of this chapter apply to
projects assisted under this part, sub-
ject to the requirements of §881.104.

[61 FR 13592, Mar. 27, 1996]

PART 882—SECTION 8 CERTIFICATE
AND MODERATE REHABILITATION
PROGRAMS

Subpart A—Applicability, Scope and Basic
Policies

Sec.

882.101 Applicability and scope.
882.102 Definitions.

882.103-882.105 [Reserved]

882.106 Contract rents.

882.107 [Reserved]

882.108 Rent adjustments.

882.109 Housing quality standards.
882.110 Types of housing.
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882.111 Equal opportunity requirements.

882.112 Security and utility deposits.

882.113-882.117 [Reserved]

882.118 Obligations of the Family.

882.119-882.122 [Reserved]

882.123 Conversion of Section 23 Units to
Section 8 and Section 23 monitoring.

882.124 Audit.

Subpart B—Program Development and
Operation

882.201-882.211 [Reserved]

882.212 Reexamination of family income and
composition.

882.213 [Reserved]

882.214 Adjustment of allowance for utilities
and other services.

882.215-882.216 [Reserved]

882.217 HUD review of contract compliance.

882.218 PHA reporting requirements. [Re-
served]

882.219 [Reserved]

Subpart C—Shared Housing in the
Certificate Program

882.301 Applicability, scope, and purpose.

882.302 Definitions.

882.305 Types of shared housing and applica-
ble requirements.

882.310 PHA administration of shared hous-
ing.

882.315

882.320

Occupancy of a shared housing unit.

Initial contract rent.

882.325 Contract rent adjustments.

882.330 Tenant rent and total tenant pay-
ment.

882.335 Special requirements for
lease shared housing.

related

Subpart D—Special Procedures for
Moderate Rehabilitation—Basic Policies

882.401 Applicability, scope and purpose.

882.402 Definitions.

882.403 ACC, housing assistance payments
contract, and lease.

882.404 Housing quality standards.

882.405 Financing.

882.406 Displacement, relocation, and acqui-
sition.

882.407 Other Federal requirements.

882.408 Initial contract rents.

882.409 Contract rents at end of rehabilita-
tion loan term.

882.410 Rent adjustments.

882.411 Payments for vacancies.

882.412 Subcontracting of owner services.

882.413 Responsibility of the Family.

Subpart E—Special Procedures for Mod-
erate Rehabilitation—Program Devel-
opment and Operation

882.501 Distribution of funds and processing
of PHA applications.
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882.502 Schedule of rehabilitation and leas-
ing.

882.503 Obtaining proposals from owners.

882.504 Assistance to owners and selection
of units.

882.505 Agreement to enter into housing as-
sistance payments contract.

882.506 Rehabilitation period.

882.507 Completion of rehabilitation.

882.508 Execution of housing assistance pay-
ments contract.

882.509 Overcrowded and under
units.

882.510 Adjustment of utility allowance.

882.511 Termination of tenancy.

882.512 Reduction of number of units cov-
ered by contract.

882.513 Public notice to low-income fami-
lies; waiting list.

882.514 Family participation.

882.515 Reexamination of family income and
composition.

882.516 Maintenance, operation and inspec-
tions.

occupied

Subpart F—Special Assistance on Behalf of
Manufactured Home Owners

882.601 Applicability and scope.

882.602 Definitions for this subpart.

882.603 Certificate of family participation
for manufactured home owner.

882.604 Assistance payments.

882.605 Maximum contract rent.

882.606 Schedule of utility allowances.

Subpart G—Section 8 Certificate Program
Assistance Attached to Units (Project-
Based Certificate Assistance)

GENERAL

882.701 Purpose and applicability.
882.702-882.713 [Reserved]

882.714 Initial Contract Rents.
882.715 Contract Rent adjustments.

Subpart H—Section 8 Moderate Rehabilita-
tion Single Room Occupancy Program
for Homeless Individuals

Sec.

882.801 Purpose.

882.802 Definitions.

882.803 Project eligibility and other require-
ments.

882.804 Other Federal requirements.
882.805 HA application process, ACC execu-
tion, and pre-rehabilitation activities.
882.806 Agreement to enter into housing as-
sistance payments.

882.807 Housing assistance payments con-
tract.

882.808 Management.

882.809 Waivers.

882.810 Displacement, relocation, and acqui-
sition.
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AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437f, and
3535(d).

SOURCE: 43 FR 61246, Dec. 29, 1978, unless
otherwise noted.

Subpart A—Applicability, Scope
and Basic Policies

§882.101 Applicability and scope.

(a) The policies and procedures con-
tained herein are applicable to the
making of Housing Assistance Pay-
ments on Behalf of Eligible Families
leasing Existing Housing pursuant to
the provisions of section 8 of the U.S.
Housing Act of 1937 (*‘Act”).

(b) Existing Housing means housing
that is in Decent, Safe, and Sanitary
condition. Existing Housing does not
include public housing.

(c) Certificate program. (1) Program
regulations for the Section 8 tenant-
based certificate and voucher programs
are located at 24 CFR part 982. Pro-
gram regulations for the Section 8
project-based certificate program are
located at 24 CFR part 983.

(2) The following provisions of sub-
part A of this part are applicable to the
Section 8 certificate program: §§882.101,
882.106, 882.108, 882.110, and paragraphs
(m), (n), (0), (p) and (q) of §882.109.

(3) In applying provisions of subpart
A of this part, the definitions in
§882.102 are applicable to the Section 8
certificate program.

(4) Subparts C and F of this part are
applicable to the Section 8 certificate
program.

(5) Subpart G of this part is applica-
ble to the Section 8 project-based cer-
tificate program.

(d) Moderate rehabilitation programs.
(1) Subparts D and E of this part are
applicable to the Section 8 Moderate
Rehabilitation Program. For applica-
bility of other part 882 provisions to
this program, see §882.401(d).

(2) Subpart H of this part is applica-
ble to the Section 8 Moderate Rehabili-
tation Single Room Occupancy Pro-
gram for Homeless Individuals. For ap-
plicability of other part 882 provisions
to this program, see references in sub-
part H of this part.

[43 FR 61246, Dec. 29, 1978, as amended at 49
FR 12237, Mar. 29, 1984; 60 FR 34694, July 3,
1995]
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§882.102 Definitions.

The terms Fair Market Rent (FMR),
HUD, Public Housing Agency (PHA), and
Secretary are defined in 24 CFR part 5.

ACC Reserve Account. The account es-

tablished and maintained in accord-
ance with §882.104.
Annual Contributions Contract

(“*ACC”). A written agreement between
HUD and a PHA to provide annual con-
tributions to the PHA to cover housing
assistance payments and other ex-
penses pursuant to the Act.

Annual income. As defined in part 813
of this chapter.

Assisted Lease (or ‘““Lease’). A written
agreement between an Owner and a
Family for the leasing of a unit by the
Owner to the Family with assistance
payments under a Housing Assistance
Payments Contract between the Owner
and the PHA.

Certificate of Family Participation
(““Certificate’”). A certificate issued by
the PHA declaring a Family to be eligi-
ble for participation in this program
and stating the terms and conditions
for such participation.

Common space. As defined in subpart
C of this part.

Congregate housing. See §882.109(m).

Contract. See definition of Housing
Assistance Payments Contract.

Contract rent. As defined in part 813 of
this chapter.

Decent, safe, and sanitary. Housing is
Decent, Safe, and Sanitary if the re-
quirements of §882.109 are met.

Existing housing. See §882.101(b).

Family (eligible family). As defined in
part 812 of this chapter.

Gross Rent. As defined in part 813 of
this chapter.

HCD Act. The Housing and Commu-
nity Development Act of 1974.

Housing Assistance Payment. The pay-
ment made by the PHA to the Owner of
a unit under lease by an eligible Fam-
ily, as provided in the Contract. The
payment is the difference between the
Contract Rent and the Tenant Rent.
An additional payment is made by the
PHA to the Family when the Utility
Allowance is greater than the Total
Tenant Payment. In the case of a Fam-
ily renting only a manufactured home
space as provided in subpart F of this
part, the Housing Assistance Payment
is determined in accordance with
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§882.604. A Housing Assistance Pay-
ment, known as a ‘‘vacancy payment”’,
may be made to the Owner when a unit
is vacant, in accordance with 882.105.

Housing Assistance Payments Contract
(““Contract’’). A written contract be-
tween a PHA and an Owner for the pur-
pose of providing housing assistance
payments to the Owner on behalf of an
Eligible Family.

Housing Assistance Plan. (a) A Hous-
ing Assistance Plan submitted by a
local government participating in the
Community Development Block Grant
Program as part of the block grant ap-
plication, in accordance with the re-
quirements of §570.303(c) of the Com-
munity Development Block Grant reg-
ulations (24 CFR part 570), and ap-
proved by HUD;

(b) A Housing Assistance Plan meet-
ing the requirements of §570.303(c), sub-
mitted by a local government not par-
ticipating in the Community Develop-
ment Block Grant Program and ap-
proved by HUD.

Independent Group Residence. A dwell-
ing unit for the exclusive residential
use of two to twelve elderly, handi-
capped or disabled individuals (exclud-
ing live-in Resident Assistant(s) if any)
who are not capable of living com-
pletely independently and require a
planned program of continual support-
ive services. (See §882.109(n)(6).) Indi-
viduals residing in an Independent
Group Residence and receiving Section
8 assistance shall not require continual
medical or nursing care and shall be
ambulatory or not confined to a bed
continuously and capable of taking ap-
propriate actions for their own safety
under emergency conditions.

Lease. See Assisted Lease.

Low-Income Family. As defined in part
813 of this chapter.

Manufactured home. A structure, with
or without a permanent foundation,
which is built on a permanent chassis,
is designed for use as a principle place
of residence, and meets the Housing
Quality Standards set forth in §882.109.

Occupancy standards. Standards that
the PHA establishes for determining
the number of bedrooms for Families of
different sizes and composition.

Owner. Any person or entity, includ-
ing a cooperative, having the legal
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right to
Housing.

Private space. As defined in subpart C
of this part.

Related lease shared housing. As de-
fined in subpart C of this part.

Resident Assistant. A person who lives
in an Independent Group Residence and
provides on a daily basis some or all of
the necessary support services to elder-
ly, handicapped and disabled individ-
uals receiving Section 8 housing assist-
ance and who is essential to these indi-
viduals’ care or well being. A Resident
Assistant shall not be related by blood,
marriage or operation of law to the in-
dividuals receiving Section 8 housing
assistance nor contribute a portion of
his or her income or resources towards
the expenses of these individuals. (See
§§882.106(d) and 882.109(n).)

Service Agency. A public or private
non-profit organization which is recog-
nized by the State as qualified to deter-
mine the supportive service needs of
individuals who will reside in Inde-
pendent Group Residences. The service
agency may perform outreach to poten-
tial residents of Independent Group
Residences and assist these individuals
in applying for housing assistance, pro-
vide all or a portion of the supportive
services and may identify and coordi-
nate appropriate local, public or pri-
vate resources to furnish these serv-
ices. The Service Agency may own or
sublease an Independent Group Resi-
dence.

Service agreement. A written agree-
ment approved by the State between
the Owner (including an entity with
the right to sublease) of an Independ-
ent Group Residence and the Service
Agency and/or other entities providing
the supportive services to the occu-
pants of Independent Group Resi-
dences. The agreement shall specify
the type and frequency of the support-
ive services to be furnished. (See
§§882.109(n)(6) and 882.209(j)(2)).

Shared housing. As defined in part 813
of this chapter.

Single Room Occupancy (SRO) Hous-
ing. A unit which contains no sanitary
facilities or food preparation facilities,
or which contains one but not both
types of facilities (as those facilities
are defined in §882.109 (a) and (b)), and
which is suitable for occupancy by a

lease or sublease Existing
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single eligible individual
independent living.

Tenant Rent. The monthly amount
defined in, and determined in accord-
ance with part 813 of this chapter.

Total Tenant Payment (‘‘Gross Family
Contribution’”). The monthly amount
defined in, and determined in accord-
ance with part 813 of this chapter.

Utility allowance. As defined in part
813 of this chapter, approved by a PHA.

Utility reimbursement. As defined in
part 813 of this chapter. It is inapplica-
ble to a Family renting only a manu-
factured home space.

Very Low-income Family. As defined in
part 813 of this chapter.

[43 FR 61246, Dec. 29, 1978, as amended at 44
FR 65364, Nov. 9, 1979; 47 FR 33500, Aug. 3,
1982; 48 FR 43582, Sept. 23, 1983; 49 FR 12237,
Mar. 29, 1984; 49 FR 19945, May 10, 1984; 49 FR
26576, June 28, 1984; 50 FR 9269, Mar. 7, 1985;
50 FR 38794, Sept. 25, 1985; 51 FR 21308, 21309,
June 11, 1986; 53 FR 4388, Feb. 16, 1988; 53 FR
7734, Mar. 10, 1988; 61 FR 5212, Feb. 9, 1996]

§§882.103-882.105 [Reserved]

capable of

§882.106 Contract rents.

(a) Fair Market Rent limitation. (1) The
Gross Rent for any existing housing
unit approved pursuant to §882.209(f)
shall not exceed the Fair Market Rent
applicable to such unit on the date of
Lease approval, except as provided in
this paragraph (a).

(2) The PHA may approve, on a unit-
by-unit basis, initial Gross Rents that
exceed the applicable Fair Market
Rents by up to 10 percent. The total
number of units with such rents ap-
proved under this paragraph (a)(2) and
under paragraph (b)(2)(i) of §882.714,
Initial Contract Rents, may not exceed
20 percent of the number of units under
ACC for the PHA’s Certificate Pro-
gram. The PHA, however, may also ex-
ercise such authority with respect to
more than 20 percent of the units under
ACC if HUD approves such extension of
the PHA’s authority. In considering
whether to grant such approval, HUD
will review the appropriateness of the
applicable Fair Market Rents and the
relationship of estimated program
costs to program objectives.

(3) HUD may approve, upon request
from a PHA, maximum Gross Rents for
all units of a given size or type (eleva-
tor/nonelevator) of up to 20 percent
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above the applicable Fair Market
Rents within a designated municipal-
ity, county or similar locality. Any
such request must be supported by a
statement of the special circumstances
warranting such increase in maximum
Gross Rents, including whether such
higher rents are necessary to imple-
ment a Housing Assistance Plan. In
considering whether to grant such ap-
proval, HUD will review the appro-
priateness of the applicable Fair Mar-
ket Rents and the relationship of esti-
mated program costs to program objec-
tives. In no event shall a maximum
Gross Rent, as approved under this
paragraph, exceed the rent, including
Allowances for Utilities and Other
Services, determined by HUD to be the
average rent currently being charged
for available standard units of similar
size or type in the applicable munici-
pality or county.

(4) On the basis of a showing by the
PHA that (i) special circumstances
apply to units of a given size or type
limited to a specified neighborhood, (ii)
by reason of these circumstances the
reasonable Gross Rents for such units
are as high as 20 percent above the ap-
plicable Fair Market Rents, and (iii)
the units cannot be rented for less,
HUD may authorize the PHA to ap-
prove Gross Rents for such units up to
20 percent above the applicable Fair
Market Rents. On the basis of a show-
ing by the PHA that (iv) the leasing of
a certain unit is necessary to meet the
unique needs of a particular Family,
(v) the reasonable Gross Rent for the
unit is as high as 20 percent above the
applicable Fair Market Rent, and (vi)
the unit cannot be rented for less, HUD
may authorize the PHA to approve a
Gross Rent for that unit up to 20 per-
cent above the applicable Fair Market
Rent. Authorization under this para-
graph (a)(4) shall be based upon sub-
stantially the same criteria as under
paragraph (a)(3) of this section except
for the last sentence thereof.

(b) Rent reasonableness limitation. (1)
The PHA shall certify for each unit for
which it approves a lease that the Con-
tract Rent for such unit is:

(i) Reasonable in relation to rents
currently being charged for comparable
units in the private unassisted market,
taking into account the location, size,
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type, quality, amenities, facilities and
management and maintenance service
of such unit, and

(ii) Not in excess of rents currently
being charged by the Owner for com-
parable unassisted units.

(2) For an assisted unit that is sub-
ject to local rent control, comparable
units are rent controlled units. How-
ever, for an assisted unit that is not
subject to local rent control while it is
assisted (regardless of whether the unit
would be subject to such control if it
were not assisted), comparable units
are units that are not subject to local
rent control.

(3) The PHA shall maintain for three
years all certifications and relevant
documentation under this paragraph
(b) for inspection by HUD.

(c) Congregate Housing. (1) The Fair
Market Rent for each congregate hous-
ing unit shall be the same as for 0-bed-
room units, except that, if the unit
consists of two or more private rooms,
the Fair Market Rent shall be the same
as for a 1-bedroom unit.

(2) In determining the reasonableness
of the rents, consideration shall be
given to the presence or absence of
common rather than private cooking,
dining and sanitary facilities and the
provision of special amenities or main-
tenance and/or management services.

(d) Independent Group Residences.
(1)(i) The Fair Market Rent for an
Independent Group Residence shall be
the Fair Market Rent applicable to the
unit size being leased, for example, a 4-
bedroom unit if the residence contains
4 bedrooms.

(ii) The PHA shall issue a Certificate
of Family Participation to each eligi-
ble Family which will reside in an
Independent Group Residence. A sepa-
rate Lease and Contract shall be exe-
cuted for each such Family. A Resident
Assistant who lives in the unit may be
counted as a Family member in deter-
mining the appropriate number of bed-
rooms. However, the Resident Assist-
ant’s income shall be disregarded in de-
termining the Total Tenant Payment,
the Tenant Rent or the Family’s in-
come eligibility.

(2) For purposes of determining the
housing assistance payment for each
individual participating in the Section
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8 Existing Program, the PHA shall al-
locate the Gross Rent, which is subject
to paragraphs (a) and (b) of this sec-
tion, among the total number of occu-
pants in the Independent Group Resi-
dence in an equitable manner which en-
sures that the Gross Rents of occu-
pants (other than the resident Assist-
ant(s), if any, occupying no more than
1-bedroom) not receiving Section 8 as-
sistance are not subsidized.

To determine the portion of the Gross
Rent to be allocated to each individual
receiving Section 8 assistance, the
Gross Rent is divided by the total num-
ber of occupants in the Independent
Group Residence other than the Resi-
dent Assistant(s), if any, who will oc-
cupy no more than 1l-bedroom. For ex-
ample, if three Section 8 recipients and
a Resident Assistant reside in a 4-bed-
room unit, the housing assistance pay-
ment for each of the Section 8 recipi-
ents would be based on ¥ of the Gross
Rent. Likewise, if two Section 8 recipi-
ents, a Resident Assistant and a person
not receiving Section 8 assistance re-
side in a 4-bedroom unit, the housing
assistance payments for each of the
Section 8 recipients would be based on
Y3 of the Gross Rent; the person not re-
ceiving Section 8 assistance would pay
i3 of the Gross Rent. However, if a Sec-
tion 8 recipient, a person not receiving
Section 8 assistance, and two Resident
Assistants each occupy a bedroom in a
4-bedroom unit, the housing assistance
payment for the Section 8 recipient
would be based on ¥s of the Gross Rent
and one of the Resident Assistants
would be considered a person not re-
ceiving Section 8 assistance since this
section prohibits Section 8 assistance
being contributed toward more than 1-
bedroom for the housing costs of the
Resident Assistant(s). In all of these
examples the Fair Market Rent for the
Independent Group Residence would be
that of a 4-bedroom unit.

(3) In determining the reasonableness
of the rents, consideration shall be
given to the presence or absence of
common (rather than private) cooking,
dining and sanitary facilities, and to
the provision of special amenities or of
maintenance or management services.

(e) Single Room Occupancy Units. (1)
The Fair Market Rent for each SRO
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unit shall be equal to 75 percent of the
0-bedroom Fair Market Rent.

(2) In areas where HUD has approved
the use of exception rents for 0-bed-
room units under paragraph (a)(3) or
(a)(4) of this section, the SRO excep-
tion rent will be 75 percent of the ex-
ception rent which applies to the Exist-
ing Housing 0-bedroom unit. Further, a
SRO unit may be granted an exception
rent for its own specified unit size. In
no case may the authorized rent for the
SRO unit exceed 75 percent of 120 per-
cent of the 0-bedroom unit FMR.

(3) In determining the reasonableness
of the rents, consideration will be
given to the presence or absence of san-
itary or kitchen facilities.

(f) Shared Housing. See §882.320.

(g) Other services—exclusion from Con-
tract Rent. The Contract Rent may not
include the cost of providing support-
ive services, housekeeping or laundry
services, furniture, food, or the cost of
serving food.

[43 FR 61246, Dec. 29, 1978, as amended at 49
FR 12237, Mar. 29, 1984; 50 FR 38794, Sept. 25,
1985; 51 FR 21309, June 11, 1986; 53 FR 4388,
Feb. 16, 1988; 53 FR 7734, Mar. 10, 1988; 54 FR
237, Jan. 4, 1989; 55 FR 9257, Mar. 12, 1990]

§882.107 [Reserved]

§882.108 Rent adjustments.

(a) Contract Rents shall be adjusted
as provided in paragraphs (a) (1) and (2)
of this section upon request to the PHA
by the owner. However, the unit must
be in Decent, Safe and Sanitary condi-
tion and the owner must otherwise be
in compliance with the terms of the
lease and the Contract. Subject to the
foregoing and §882.106(b) (the rent rea-
sonableness limitations) adjustments
to Contract Rents shall be as follows:

(1) Annual adjustments. (i) Annual ad-
justments as of any anniversary date
shall be determined by using the appli-
cable Section 8 Annual Adjustment
Factor (24 CFR part 888) most recently
published by HUD in the FEDERAL REG-
ISTER.

(ii) Contract Rents may be adjusted
upward or downward, as may be appro-
priate. However, in no case shall the
adjusted rent be less than the Contract
Rent on the effective date of the Con-
tract.
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(2) Special adjustments. A special ad-
justment, subject to HUD approval, to
reflect increases in the actual and nec-
essary expenses of owning and main-
taining the unit which have resulted
from substantial general increases in
real property taxes, utility rates or
similar costs (i.e., assessments, and
utilities not covered by regulated
rates), but only if and to the extent
that the Owner clearly demonstrates
that such general increases have
caused increases in the Owner’s operat-
ing costs which are not adequately
compensated for by the annual adjust-
ments provided for in paragraph (a)(1)
of this section. The Owner shall submit
financial statements to the PHA which
clearly support the increase.

(b) Overall Limitation. Notwithstand-

ing any other provisions of this part,
adjustments as provided in this section
shall not result in material differences
between the rents charged for assisted
and comparable (as defined in
§882.106(b)) unassisted units, as deter-
mined by the PHA (and approved by
HUD in the case of adjustments under
paragraph (a)(2) of this section).
[43 FR 61246, Dec. 29, 1978, as amended at 44
FR 43903, July 26, 1979; 47 FR 4252, Jan. 29,
1982; 47 FR 33500, Aug. 3, 1982; 49 FR 12237,
Mar. 29, 1984]

§882.109 Housing quality standards.

Housing used in this program shall
meet the Performance Requirements
set forth in this section. In addition,
the housing shall meet the Accept-
ability Criteria set forth in this section
except for such variations as are pro-
posed by the PHA and approved by
HUD. Local climatic or geological con-
ditions or local codes are examples
which may justify such variations.

(a) Sanitary facilities—(1) Performance
requirement. The dwelling unit shall in-
clude its own sanitary facilities which
are in proper operating condition, can
be used in privacy, and are adequate
for personal cleanliness and the dis-
posal of human waste.

(2) Acceptability criteria. A flush toilet
in a separate, private room, a fixed
basin with hot and cold running water,
and a shower or tub with hot and cold
running water shall be present in the
dwelling unit, all in proper operating
condition. These facilities shall utilize

82

24 CFR Ch. VI (4-1-98 Edition)

an approved public or private disposal
system.

(b) Food preparation and refuse dis-
posal—(1) Performance requirement. The
dwelling unit shall contain suitable
space and equipment to store, prepare,
and serve foods in a sanitary manner.
There shall be adequate facilities and
services for the sanitary disposal of
food wastes and refuse, including facili-
ties for temporary storage where nec-
essary (e.g., garbage cans).

(2) Acceptability criteria. The unit
shall contain the following equipment
in proper operating condition: cooking
stove or range and a refrigerator of ap-
propriate size for the unit, supplied by
either the Owner or the Family, and a
kitchen sink with hot and cold running
water. The sink shall drain into an ap-
proved public or private system. Ade-
quate space for the storage, prepara-
tion and serving of food shall be pro-
vided.

(c) Space and security—(1) Performance
Requirement. The dwelling unit shall af-
ford the Family adequate space and se-
curity.

(2) Acceptability criteria. The dwelling
unit shall contain a living room, Kitch-
en area, and bathroom. The dwelling
unit shall contain at least one bedroom
or living/sleeping room of appropriate
size for each two persons. Persons of
opposite sex, other than husband and
wife or very young children, shall not
be required to occupy the same bed-
room or living/sleeping room. Exterior
doors and windows accessible from out-
side the unit shall be lockable.

(d) Thermal environment—(1) Perform-
ance requirement. The dwelling unit
shall have and be capable of maintain-
ing a thermal environment healthy for
the human body.

(2) Acceptability criteria. The dwelling
unit shall contain safe heating and/or
cooling facilities which are in proper
operating condition and can provide
adequate heat and/or cooling to each
room in the dwelling unit appropriate
for the climate to assure a healthy liv-
ing environment. Unvented room heat-
ers which burn gas, oil or kerosene are
unacceptable.

(e) Hlumination and electricity—(1) Per-
formance requirement. Each room shall
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have adequate natural or artificial illu-
mination to permit normal indoor ac-
tivities and to support the health and
safety of occupants. Sufficient elec-
trical sources shall be provided to per-
mit use of essential electrical appli-
ances while assuring safety from fire.

(2) Acceptability criteria. Living and
sleeping rooms shall include at least
one window. A ceiling or wall type
light fixture shall be present and work-
ing in the bathroom and kitchen area.
At least two electric outlets one of
which may be an overhead light, shall
be present and operable in the living
area, kitchen area, and each bedroom
area.

(f) Structure and materials—(1) Per-
formance requirement. The dwelling unit
shall be structurally sound so as not to
pose any threat to the health and safe-
ty of the occupants and so as to protect
the occupants from the environment.

(2) Acceptability criteria. Ceilings,
walls, and floors shall not have any se-
rious defects such as severe bulging or
leaning, large holes, loose surface ma-
terials, severe buckling or noticeable
movement under walking stress, miss-
ing parts or other serious damage. The
roof structure shall be firm and the
roof shall be weathertight. The exte-
rior wall structure and exterior wall
surface shall not have any serious de-
fects such as serious leaning, buckling,
sagging, cracks or holes, loose siding,
or other serious damage. The condition
and equipment of interior and exterior
stairways, halls, porches, walkways,
etc., shall be such as not to present a
danger of tripping or falling. Elevators
shall be maintained in safe and operat-
ing condition.

(9) Interior air quality—(1) Performance
requirement. The dwelling unit shall be
free of pollutants in the air at levels
which threaten the health of the occu-
pants.

(2) Acceptability criteria. The dwelling
unit shall be free from dangerous levels
of air pollution from carbon monoxide,
sewer gas, fuel gas, dust, and other
harmful air pollutants. Air circulation
shall be adequate throughout the unit.
Bathroom areas shall have at least one
openable window or other adequate ex-
haust ventilation.
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(h) Water supply—(1) Performance re-
quirement. The water supply shall be
free from contamination.

(2) Acceptability criteria. The unit
shall be served by an approved public
or private sanitary water supply.

(i) Lead-based paint—(1) Purpose and
applicablity. The purpose of this para-
graph is to implement the provisions of
section 302 of the Lead-Based Paint
Poisoning Prevention Act, 42 U.S.C.
4822, by establishing procedures to
eliminate as far as practicable the haz-
ards of lead-based paint poisoning with
respect to existing housing units for
which Requests For Lease Approval are
made under this part. This paragraph
is promulgated under the authorization
granted in 24 CFR 35.24(b)(4) and super-
sedes, with respect to all housing to
which it applies, the requirements pre-
scribed by subpart C of 24 CFR part 35.
The requirements of paragraph (i)(4) of
this section are applicable to units for
which initial inspection under
§882.209(h)(1) or periodic inspection
under §882.211(b) is made on or after
May 1, 1987. The requirements of this
paragraph do not apply to 0-bedroom
units. The requirements of subpart A of
24 CFR part 35 apply to all units con-
structed prior to 1978 covered by a
Housing Assistance Payments Contract
under this subpart.

(2) Definitions—Applicable surface. All
intact and nonintact interior and exte-
rior painted surfaces of a residential
structure.

Chewable surface. All chewable pro-
truding painted surfaces up to five feet
from the floor or ground, which are
readily accessible to children under
seven years of age, e.g., protruding cor-
ners, windowsills and frames, doors and
frames, and other protruding
woodworks.

Defective paint surface. Paint on appli-
cable surfaces that is cracking, scaling,
chipping, peeling or loose.

Elevated blood lead level or EBL. Ex-
cessive absorption of lead, that is, a
confirmed concentration of lead in
whole blood of 25 ug/dl (micrograms of
lead per deciliter of whole blood) or
greater.

Lead-based paint. A paint surface,
whether or not defective, identified as
having a lead content greater than or
equal to 1 mg/cm2.
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(3) Defective paint. In the case of a
unit, for a Family which includes a
child under the age of seven vyears,
which was constructed prior to 1978,
the initial inspection under
§882.209(h)(1), and each periodic inspec-
tion under §882.211(b), shall include an
inspection for defective paint surfaces.
If defective paint surfaces are found,
treatment as required by 24 CFR
35.24(b)(2)(ii) shall be required in ac-
cordance with §882.209(h) or §882.211(b)-
(c), as appropriate. Correction of defec-
tive paint conditions discovered at
periodic inspection shall be completed
within 30 days of PHA notification to
the Owner. When weather conditions
prevent completion of repainting of ex-
terior surfaces within the 30 day pe-
riod, repainting may be delayed, but
covering or removal of the defective
paint must be completed within the
prescribed period.

(4) Chewable surfaces. In the case of a
unit constructed prior to 1978, for a
Family which includes a child under
the age of seven years with an identi-
fied EBL condition, the initial inspec-
tion under §882.209(h)(1), or a periodic
inspection under §882.211(b), shall in-
clude a test for lead-based paint on
chewable surfaces. Testing shall be
conducted by a State or local health or
housing agency, an inspector certified
or regulated by a State or local health
or housing agency or an organization
recognized by HUD. Lead content shall
be tested by using an X-ray fluores-
cence analyzer (XRF) or other method
approved by HUD. Test readings of 1
mg/cm?2 or higher using an XRF shall
be considered positive for presence of
lead-based paint. Where lead-based
paint on chewable surfaces is identi-
fied, covering or removal of the paint
surface in accordance with 24 CFR
35.24(b)(2)(ii) shall be required in ac-
cordance with §882.209(h) or §882.211 (b)
and (c), as appropriate, and correction
shall be completed within the time
limits set forth in paragraph (i)(3) of
this section.

(5) Abatement without testing. In lieu
of the procedures set forth in (4) above,
the PHA may at its discretion, forego
testing and require the owner to abate
all interior and exterior chewable sur-
faces in accordance with the method
set out at 25 CFR 35.24(b)(2)(ii).
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(6) Tenant protection. the owner shall
take appropriate action to protect ten-
ants from hazards associated with
abatement procedures.

(7) Records. The PHA shall keep a
copy of each inspection report for at
least three years. If a unit requires
testing or if the unit requires treat-
ment of chewable surfaces based on the
testing, the PHA shall keep indefi-
nitely the test results and, if applica-
ble, the owner certification of treat-
ment. The records shall indicate which
chewable surfaces in units have been
tested and which chewable surfaces in
the units have been treated. If records
establish that certain chewable sur-
faces were tested or tested and treated
in accordance with the standards pre-
scribed in this section, such chewable
surfaces do not have to be tested or
treated at any subsequent time.

(J) Access—(1) Performance require-
ment. The dwelling unit shall be use-
able and capable of being maintained
without unauthorized use of other pri-
vate properites, and the building shall
provide an alternate means of egress in
case of fire.

(2) Acceptability criteria. The dwelling
unit shall be useable and capable of
being maintained without unauthor-
ized use of other private properties.
The building shall provide an alternate
means of egress in case of fire (such as
fire stairs or egress through windows).

(k) Site and neighborhood—(1) Perform-
ance requirement. The site and neigh-
borhood shall be reasonably free from
disturbing noises and reverberations
and other hazards to the health, safety,
and general welfare of the occupants.

(2) Acceptability criteria. The site and
neighborhood shall not be subject to
serious adverse environmental condi-
tions, natural or manmade, such as
dangerous walks, steps, instability,
flooding, poor drainage, septic tank
back-ups, sewage hazards or mudslides;
abnormal air pollution, smoke or dust;
excessive noise, vibration or vehicular
traffic; excessive accumulations of
trash; vermin or rodent infestation; or
fire hazards.

(I) Sanitary condition—(1) Performance
requirement. The unit and its equipment
shall be in sanitary condition.
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(2) Acceptability criteria. The units and
its equipment shall be free of vermin
and rodent infestation.

(m) Congregate Housing—Performance
requirement. The foregoing standards
shall apply except for paragraph (b) of
this section and the requirement in
paragraph (c)(2) of this section for a
kitchen area. In addition, the following
standards shall apply:

(1) The unit shall contain a refrig-
erator of appropriate size.

(2) The sanitary facilities described
in paragraph (a) of this section shall be
contained within the unit.

(3) The central dining facility and
central kitchen shall be located within
the building or housing complex and be
accessible to the occupants of the con-
gregate units, and shall contain suit-
able space and equipment to store, pre-
pare and serve food in a sanitary man-
ner by a food service or persons other
than the occupants and shall be for the
primary use of occupants of the con-
gregate units and be sufficient in size
to accommodate the occupants. There
shall be adequate facilities and services
for the sanitary disposal of food wastes
and refuse, including facilities for tem-
porary storage where necessary (e.g.,
garbage cans).

(n) Independent Group Residence—Per-
formance requirement. The foregoing
standards shall apply except for para-
graphs (a), (b), (c), (f), (k), and (m) of
this section. In addition, the following
standards shall apply: (1) The unit
shall contain and have ready access to
a flush toilet which can be used in pri-
vacy, a fixed basin with hot and cold
running water, and a shower and/or tub
equipped with hot and cold running
water all in proper operating condition
and adequate for personal cleanliness
and the disposal of human wastes.
These facilities shall utilize an ap-
proved public or private disposal sys-
tem, and shall be sufficient in number
so that they need not be shared by
more than four occupants. Those units
accommodating physically handi-
capped occupants with wheelchairs or
other special equipment shall provide
access to all sanitary facilities, and
shall provide, as appropriate to needs
of the occupants, basins and toilets of
appropriate height; grab bars to toi-
lets, showers and/or bathtubs; shower
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seats; and adequate space for move-
ment.

(2) The unit shall contain suitable
space to store, prepare and serve foods
in a sanitary manner. A cooking stove
or range, a refrigerator(s) of appro-
priate size and in sufficient quantity
for the number of occupants, and a
kitchen sink with hot and cold running
water shall be present in proper operat-
ing condition. The sink shall drain into
an approved private or public system.
Adequate space for the storage, prepa-
ration and serving of food shall be pro-
vided. There shall be adequate facili-
ties and services for the sanitary dis-
posal of food wastes and refuse, includ-
ing facilities for temporary storage
where necessary (e.g., garbage cans).

(3) The dwelling unit shall afford the
Family adequate space and security. A
living room, kitchen, dining area, bath-
room, and other appropriate social,
recreational or community space shall
be within the unit, and the unit shall
contain at least one bedroom of appro-
priate size for each two persons. Exte-
rior doors and windows accessible from
outside each unit shall be capable of
being locked. An emergency exit plan
shall be developed and occupants shall
be apprised of the details of the plan.
All emergency and safety features and
procedures shall meet applicable State
and local standards.

(4) The unit shall be structurally
sound so as not to pose any threat to
the health and safety of the occupants
and so as to protect the occupants from
the environment. Ceilings, walls and
floors shall not have any serious de-
fects such as severe bulging or leaning,
large holes, loose surface materials, se-
vere buckling or noticeable movement
under walking stress, missing parts or
other serious damage. The roof struc-
ture shall be firm and the roof shall be
weathertight. The exterior wall struc-
ture and exterior wall surface shall not
have any serious defects such as seri-
ous leaning, buckling, sagging, cracks
or holes, loose siding, or other serious
damage. The condition and equipment
of interior and exterior stairways,
halls, porches, walkways, etc., shall be
such as not to present a danger of trip-
ping or falling. Elevators shall be
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maintained in safe and operating con-
dition. Units accommodating phys-
ically handicapped occupants with
wheelchairs and other special equip-
ment shall not contain architectural
barriers which impede access or use,
and handrails and ramps shall be pro-
vided as appropriate.

(5) The site and neighborhood shall
be reasonably free from disturbing
noises and reverberations and other
hazards to the health, safety, and gen-
eral welfare of the occupants, and shall
not be subject to serious adverse envi-
ronmental conditions, natural or man-
made, such as dangerous walks, steps,
instability, flooding, poor drainage,
septic tank back-ups, sewage hazards
or mudslides; abnormal air pollution,
smoke or dust; excessive noise, vibra-
tions or vehicular traffic; excessive ac-
cumulations of trash; vermin or rodent
infestation; or fire hazards. The unit
shall be located in a residential setting
and be similar in size and appearance
to housing generally found in the
neighborhood, and be within walking
distance or accessible via public or
available private transportation to
medical and other appropriate com-
mercial and community service facili-
ties.

(6) Supportive services. (i) A planned
program of adequate supportive serv-
ices appropriate to the needs of the oc-
cupants shall be provided on a contin-
ual basis by a qualified Resident As-
sistant(s) residing in the unit, or other
qualified person(s) not residing in the
unit, who will provide such services on
a continual, planned basis. Supportive
services which are provided within the
unit may include the following types of
services: Counseling; social services
which promote physical activity, intel-
lectual stimulation and/or social moti-
vation; training or assistance with ac-
tivities of daily living including house-
keeping, dressing, personal hygiene
and/or grooming; provision of basic
first aid skills in case of emergencies;
supervision of self-administration of
medications, diet and nutrition; and
assurance that occupants obtain inci-
dental medical care, as needed, by fa-
cilitating the making of appointments
at, and transportation to, medical fa-
cilities. Supportive services provided
within the unit shall not include the
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provision of continual nursing, medical
or psychiatric care.

(ii) The provision and quality of the
planned program of supportive serv-
ices, including the minimal qualifica-
tions, quantity and working hours of
the Resident Assistant(s) living in the
unit or other person(s) providing con-
tinual supportive services, shall be ini-
tially determined by the Service Agen-
cy in accordance with the standards es-
tablished by the State. Compliance
with these standards by the Service
Agency shall be regularly monitored
throughout the term of the Contract
by the PHA and the State (e.g., Depart-

ment of Human Resources, Mental
Health, Mental Retardation, Social
Services, etc.), or a local authority

(other than the Service Agency provid-
ing services) designated by the State to
establish, maintain and enforce such
standards.

(iii) A written Service Agreement,
approved by the State and in effect be-
tween the Owner and the Service Agen-
cy and/or the entities which provide
the necessary supportive service, shall
be submitted to the PHA with the re-
quest for Lease approval. The Lease be-
tween the eligible individual and the
Owner shall set forth the Owner’s obli-
gation for and means of providing these
services. If the lessor provides the sup-
portive services, a Service Agreement
is not required and the provision of
these services shall be incorporated
into the Lease and shall be approved by
the State. (See §882.209(j) (2).)

(7) State approval. Independent Group
Residences shall be licensed, certified
or otherwise approved in writing by the
State (e.g., Departments of Human Re-
sources, Mental Health, Retardation,
Social Services, etc.) prior to the exe-
cution of the initial Contract. This ap-
proval shall be reexamined periodically
based on a schedule established by the
State.

To assure that facilities and the sup-
portive services are appropriate to the
needs of the occupants, the State shall
also approve the written Service Agree-
ment (or Leases, if the provider of serv-
ices is the lessor) for each Independent
Group Residence. (See §882.209(j)(2).)

(o) Manufactured Home—(1) Perform-
ance requirement. A Manufactured
Home unit, whether owner or renter
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occupied, shall comply with the fore-
going standards except for paragraph
(m) of this section, Congregate Hous-
ing, and paragraph (n) of this section,
Independent Group Residences. In addi-
tion, a Manufactured Home unit shall:

(a) Meet the definition of a Manufac-
tured Home set forth in §882.102,

(b) Be equipped with at least one
smoke detector in working condition,
and

(c) Must be placed on the site in a
stable manner and be free from hazards
such as sliding or wind damage.

(2) Acceptability criteria. A Manufac-
tured Home must be securely anchored
by a tie-down device which distributes
and transforms the loads imposed by
the unit to appropriate ground anchors
to resist wind overturning and sliding.

(p) Single Room Occupancy (SRO)
Unit—Performance requirements. (1) The
foregoing standards shall apply except
for paragraphs (a), (b), (c), (m), (n), and
(0).

(2) Each SRO unit shall be occupied
by no more than one person.

(3) Exterior doors and windows acces-
sible from outside the SRO unit must
be able to be locked.

(4) Sanitary facilities, space and se-
curity shall meet local code standards
for single room occupancy housing. In
the absence of applicable local code
standards, the requirements for habit-
able rooms used for living and sleeping
purposes contained in the American
Public Health Association’s Rec-
ommended Housing Maintenance and
Occupancy Ordinance shall be used.

(q) Shared Housing—(1) Applicability of
housing quality standards to entire unit.
The entire unit must comply with the
Performance Requirements and Ac-
ceptability Criteria, as provided in
paragraphs (a) and (b) of this section
and in paragraphs (d) through (I) of
this section.

(2) Facilities available for Family. The
facilities available for the use of each
assisted Family in Shared Housing
under the Family’s Lease must include
(whether in the Family’s Private Space
or in the Common Space) a living
room, sanitary facilities in accordance
with paragraph (a), and food prepara-
tion and refuse disposal facilities in ac-
cordance with paragraph (b).
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(3) Space and security—(i) Inapplicabil-
ity of paragraph (c). Paragraph (c) of
this section does not apply to Shared
Housing.

(if) Performance requirement. The en-
tire unit must provide adequate space
and security for all its occupants
(whether assisted or unassisted). The
total number of occupants in the unit
may not exceed 12 persons. Each unit
must contain Private Space containing
at least one bedroom for each assisted
Family, plus Common Space for shared
use by the occupants of the unit. The
Private Space for each assisted Family
must contain at least one bedroom for
each two persons in the Family. (The
two preceding sentences do not apply
to the case of two individuals sharing a
one-bedroom unit. However, in that sit-
uation, no other persons may occupy
the unit.) Common Space must be ap-
propriate for shared use by the occu-
pants. If any members of the Family
are physically handicapped (as of the
time of lease approval), the unit’s Com-
mon Space and the Family’s Private
Space must be accessible and usable by
them.

(iii) Acceptability criteria. The unit
must contain a living room, a kitchen,
bathroom(s), and bedroom(s). Persons
of opposite sex, other than husband and
wife or very young children, may not
be required to occupy the same bed-
room. Exterior doors and windows ac-
cessible from outside the unit must be
lockable.

(r) Smoke detectors—(1) Performance re-
quirement. After October 30, 1992, each
dwelling unit must include at least one
battery-operated or hard-wired smoke
detector, in proper working condition,
on each level of the unit. If the unit is
occupied by hearing-impaired persons,
smoke detectors must have an alarm
system, designed for hearing-impaired
persons, in each bedroom occupied by a
hearing-impaired person.

(2) Acceptability criteria. The smoke
detector must be located, to the extent
practicable, in a hallway adjacent to a
bedroom, unless the unit is occupied by
a hearing-impaired person, in which
case each bedroom occupied by a hear-
ing-impaired person must have an
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alarm system connected to the smoke
detector installed in the hallway.

[43 FR 61246, Dec. 29, 1978, as amended at 44
FR 21630, Apr. 11, 1979; 44 FR 65364, Nov. 9,
1979; 49 FR 12237, Mar. 29, 1984; 50 FR 9269,
Mar. 7, 1985; 50 FR 38794, Sept. 25, 1985; 51 FR
21309, June 11, 1986; 51 FR 24324, July 3, 1986;
52 FR 1893, Jan. 15, 1987; 52 FR 9828, Mar. 27,
1987; 53 FR 4388, Feb. 16, 1988; 53 FR 7734, Mar.
10, 1988; 53 FR 20801, June 6, 1988; 57 FR 33851,
July 30, 1992]

§882.110 Types of housing.

(@) Any type of Existing Housing
meeting the housing quality standards
may be utilized under this part, except
nursing homes, units within the
grounds of penal, reformatory, medical,
mental and similar public or private
institutions, and facilities providing
continual psychiatric, medical or nurs-
ing services. Examples of Existing
Housing which may be utilized include,
but are not limited to, privately owned
apartments, houses and congregate
housing units; existing FHA insured.
Section 202 direct loan. Farmers Home
Administration (FmHA) insured or di-
rect loan, or VA guaranteed properties;
properties held by the Secretary, or
properties sold by the Secretary on
which the Secretary has taken back a
purchase money mortgage. Eligible
types of Independent Group Residences
include, but are not limited to, self-
contained apartments and houses: Pro-
vided, They meet the requirements of
§882.109(n).

(b) Congregate housing may be uti-
lized for eligible elderly, handicapped,
disabled or displaced families or indi-
viduals. Independent Group Residences
shall be utilized for eligible elderly,
handicapped or disabled Families or in-
dividuals which require a planned pro-
gram of continual supportive services.

(c) SRO Housing may be utilized if:

(1) The property is located in an area
in which there is a significant demand
for SRO units, as determined by the
HUD Field Office;

(2) The PHA and the unit of general
local government in which the prop-
erty is located approve the use of SRO
units for such purpose; and

(3) The unit of general local govern-
ment and local PHA certify to HUD
that the property meets applicable
local health and safety standards.
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(d) In any Section 221(d)(3) below
market interest rate (BMIR) or market
interest rate (MIR), Section 202, Sec-
tion 236 (insured or non-insured),
FmHA Section 515 interest credit
project: (1) Units receiving assistance
under the Section 23 or rent supple-
ment programs may continue to re-
ceive such assistance or, upon conver-
sion of the Section 23 units to Section
8, the occupants may receive assistance
under Section 8, and (2) the occupants
of units not receiving such assistance
may receive Section 8 assistance, pro-
vided that the total number of units in
the project covered by Housing Assist-
ance Payments Contracts under Sec-
tion 8 or receiving Section 23 rental as-
sistance, rent supplement assistance,
Section 236 ‘‘deep subsidy’ rental as-
sistance payments, or State or local
subsidy (other than property tax ex-
emption or abatement) does not exceed
40 percent of the total number of units
in the project. Upon request, this limi-
tation may be exceeded for the purpose
of relieving hardship of a particular
Family or Families only with the ap-
proval of the Field Office Manager.
Prior to granting such an approval, the
Field Office Manager will review the
request to determine whether assist-
ance under part 886, subpart A, ‘“Addi-
tional Assistance Program for Projects
with HUD-insured and HUD-held Mort-
gages’ is more appropriate and wheth-
er such assistance can be scheduled.

(e) For any Section 221(d)(3) BMIR,
Section 202, Section 236 (insured or
noninsured), or FmHA Section 515 in-
terest credit unit or any State or lo-
cally subsidized unit, the housing as-
sistance payment shall be the amount
by which the rent payable by the Eligi-
ble Family under Section 23 or Section
8 is less than the subsidized rent (which
subsidy shall not be reduced on ac-
count of any Section 23 or Section 8 as-
sistance).

(f) In no event may any occupant re-
ceive the benefit of more than one of
the following: rent supplement, Section
23 housing assistance, Section 8 hous-
ing assistance, or Section 236 ‘‘deep
subsidy’’ rental assistance payments.

(9)(1) Housing assistance may not be
provided on behalf of a housing Owner.
However, assistance may be provided
on behalf of a member of a cooperative.
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(2) An Owner of housing assisted
under the Section 8 Certificate pro-
gram may not be an occupant of an as-
sisted dwelling unit, except for assist-
ance on behalf of a member of a cooper-
ative or as provided in §882.315(a)(2)
(unassisted occupancy by an Owner of
Shared Housing).

[43 FR 61246, Dec. 29, 1978, as amended at 44
FR 65364, Nov. 9, 1979; 50 FR 38795, Sept. 25,
1985; 51 FR 21309, June 11, 1986; 53 FR 4388,
Feb. 16, 1988; 53 FR 7734, Mar. 10, 1988]

§882.111 Equal
ments.

Participation in this program re-
quires compliance with Title VI of the
Civil Rights Act of 1964, Title VIII of
the Civil Rights Act of 1968, Executive
Order 11063 and all rules, regulations,
and requirements issued pursuant
thereto. The PHA shall comply with
Section 3 of the Housing and Urban De-
velopment Act of 1968 and all rules,
regulations and requirements issued
pursuant thereto.

opportunity require-

§882.112 Security and utility deposits.

(a) If at the time of the initial execu-
tion of the Lease the Owner wishes to
collect a security deposit, the maxi-
mum amount shall be the greater of
one month’s Total Tenant Payment or
$50. However, this amount shall not ex-
ceed the maximum amount allowable
under State or local law. For units
leased in place, security deposits col-
lected prior to the execution of a Con-
tract which are in excess of this maxi-
mum amount do not have to be re-
funded until the Family vacates the
unit subject to the lease terms. The
Family is expected to pay security de-
posits and utility deposits from its re-
sources and/or other public or private
sources.

(b) If a Family vacates the unit, the
Owner, subject to State and local law,
may use the security deposit as reim-
bursement for any unpaid Tenant Rent
or other amount which the Family
owes under the Lease. If a Family va-
cates the unit owing no rent or other
amount under the Lease consistent
with State or local law or if such
amount is less than the amount of the
security deposit, the Owner shall re-
fund the full amount or the unused bal-
ance to the Family.
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(c) In those jurisdictions where inter-
est is payable by the Owner on security
deposits, the refunded amount shall in-
clude the amount of interest payable.
The Owner shall comply with all State
and local laws regarding interest pay-
ments on security deposits.

(d) If the security deposit is insuffi-
cient to reimburse the Owner for the
unpaid Tenant Rent or other amounts
which the Family owes under the
Lease, or if the Owner did not collect a
security deposit, the Owner may claim
reimbursement from the PHA for an
amount not to exceed the lesser of:

(1) The amount owed the Owner, or

(2) Two month’s Contract Rent;
minus, in either case, the greater of
the security deposit actually collected
or the amount of security deposit the
Owner could have collected under the
program (pursuant to paragraph (a) of
this section). Any reimbursement
under this section must be applied first
toward any unpaid Tenant Rent due
under the Lease and then to any other
amounts owed. No reimbursement may
be claimed for unpaid rent for the pe-
riod after the Family vacates.

[43 FR 61246, Dec. 29, 1978, as amended at 44
FR 31176, May 31, 1979; 49 FR 19945, May 10,
1984]

8§§882.113—882.117 [Reserved]

§882.118 Obligations of the Family.

(a) The family must:

(1) Supply such certification, release,
information or documentation as the
PHA or HUD determine to be nec-
essary, including submission of re-
quired evidence of citizenship or eligi-
ble immigration status (as provided by
24 CFR part 5), submission of Social Se-
curity Numbers and verifying docu-
mentation (as provided by 24 CFR part
5), submission of signed consent forms
for the obtaining of wage and claim in-
formation from State Wage Informa-
tion Collection Agencies (as provided
by 24 CFR part 5), and submissions re-
quired for an annual or interim reex-
amination of family income and com-
position.

(2) Allow the PHA to inspect the
dwelling unit at reasonable times and
after reasonable notice.

(3) Notify the PHA before vacating
the dwelling unit.
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(4) In Related Lease Shared Housing,
notify the Owner and PHA when one
Family learns of the other Family’s va-
cancy or prospective vacancy, in ac-
cordance with §882.335(c)(1)(i).

(5) Use the dwelling unit (or, in the
case of Shared Housing, the portion
thereof) solely for residence by the
Family, and as the Family’s principal
place of residence; and shall not assign
the Lease or transfer the unit.

(b) The Family shall not:

(1) Own or have any interest in the
dwelling unit (other than in a manufac-
tured home assisted under subpart F of
this part). If the Owner is a coopera-
tive, the Family may be a member of
the cooperative.

(2) Commit any fraud in connection
with the Section 8 EXxisting Housing
Program.

(3) Receive assistance under the Sec-
tion 8 Existing Housing Program while
occupying, or receiving assistance for
occupancy of, any other unit assisted
under any Federal housing assistance
program (including any section 8 pro-
gram).

(4) Engage in drug-related criminal
activity or violent criminal activity,
including criminal activity by any
Family member. For the purposes of
this section—(i) Drug-related criminal
activity means one of the following:

(A) The felonious manufacture, sale,
or distribution, or the possession with
intent to manufacture, sell, or distrib-
ute, a controlled substance (as defined
in section 102 of the Controlled Sub-
stances Act (21 U.S.C. 802));

(B) The felonious use or possession
(other than with intent to manufac-
ture, sell or distribute), of a controlled
substance, except that such felonious
use or possession must have occurred
within one year before the date that
the PHA provides notice to an appli-
cant under §882.216(a)(1), or to a partic-
ipant under §882.216(b)(3)(i) of the
PHA’s determination to deny admis-
sion or terminate assistance. Drug-re-
lated criminal activity does not in-
clude this use or possession, if the
Family member can demonstrate that
he or she:

(1) Has an addiction to a controlled
substance, has a record of such an im-
pairment, or is regarded as having such
an impairment; and
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(2) Has recovered from such addiction
and does not currently use or possess
controlled substances.

(ii) Violent criminal activity includes
any felonious criminal activity that
has as one of its elements the use, at-
tempted use, or threatened use of phys-
ical force against the person or prop-
erty of another.

(iii) Felonious means that the crimi-
nal activity is classed as a felony under
Federal, State, or local law.

(Approved by the Office of Management and
Budget under control number 2577-0083)

[49 FR 12238, Mar. 29, 1984, as amended at 51
FR 11225, Apr. 1, 1986; 51 FR 21309, June 11,
1986; 53 FR 847, Jan. 13, 1988; 53 FR 6601, Mar.
2, 1988; 53 FR 7734, Mar. 10, 1988; 54 FR 39704,
Sept. 27, 1989; 55 FR 28546, July 11, 1990; 56 FR
7538, Feb. 22, 1991; 60 FR 14843, Mar. 20, 1995;
61 FR 13625, Mar. 27, 1996]

§§882.119-882.122 [Reserved]

§882.123 Conversion of Section 23
Units to Section 8 and Section 23
monitoring.

(a)—(d) [Reserved]

(e) Section 23 policies for units planned
for conversion on or before September 30,
1981. (1) PHAs shall not enter into new
leases with owners for additional units
nor shall they renew or extend leases
with owners except consistent with the
conversion schedules.

(2) Subject to the rights of families
under existing leases, PHAs may con-
tinue to lease units to families under
Section 23 only on a month-to-month
basis.

(3) PHASs shall conduct annual inspec-
tions of all units to determine whether
the units are decent, safe and sanitary.

(4) PHAs shall certify with their reg-
uisitions to HUD for payments under
the ACC that the units are decent, safe
and sanitary, or the PHA shall furnish
HUD with a report of the nature of the
deficiencies of the units which are not
so certified. If an owner’s units are not
decent, safe and sanitary.

(i) Where the owner is responsible
under the terms of the lease for cor-
recting the deficiencies, the PHA shall
send the owner written notification re-
quiring the owner to take specified cor-
rective action within a specified time.
The notification shall also state that,



Office of the Assistant Secretary, HUD

if the owner fails to comply, rent pay-
ments will be suspended. If the owner
fails to comply with the first notifica-
tion, he shall be notified by the PHA of
the noncompliance and rent payments
shall be suspended immediately. In the
event of such suspension of rent pay-
ments, the PHA shall requisition a cor-
respondingly lower ACC payment.

(i) Where the PHA is responsible
under the terms of the lease for cor-
recting the deficiencies, the Field Of-
fice shall send written notification re-
quiring the PHA to take specified cor-
rective action within a specified time.
The notification shall also state that,
if the PHA fails to comply, HUD will
make reduced payments to the PHA
only in the amount of the rent due the
owner. If the PHA fails to comply with
the first notification, the PHA shall be
notified of the noncompliance, and the
PHA shall not receive any fees for per-
forming management functions until
the PHA has complied with the Field
Office request and has corrected the
noted deficiencies.

(f) [Reserved]

(g) Section 23 policies for units not
planned to be converted. (1) PHAs shall
not enter into new leases with owners
for additional units nor shall they
renew or extend leases with owners for
more than one year.

(2) The provisions contained in para-
graphs (e) (3) and (4) of this section
shall apply.

(h) Request for rent increases. An
owner may submit to the PHA a re-
quest for rent increase because of in-
creases in operating cost, when the
rents to the owner, after adjustments
based on provisions in the lease, are in-
sufficient to provide decent, safe and
sanitary housing. Such a request shall
be supported by an audited financial
statement, and the data shall clearly
show that failure to obtain additional
revenue will result in deterioriation of
units and loss of decent, safe and sani-
tary housing for low-income families.
The PHA shall inspect the units to de-
termine whether the units are decent,
safe and sanitary. Where the need for
an adjustment under this paragraph is
shown:

(1) Subject to available contract au-
thority and prior approval by the HUD
Field Office, the PHA may grant an ad-
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justment to the extent documented and
justified for those items of expenses
(excluding debt service) for which the
owner is responsible under the lease.

(2) The amount of the adjustment
must be reasonable when compared
with similar items under the Section 8
Existing Housing program.

(3) The adjusted amount for expenses
shall not exceed the result of applying
the appropriate Section 8 Existing
Housing Annual Adjustment Factor (24
CFR part 888) most recently published
by HUD in the FEDERAL REGISTER to
the appropriate expense base in effect
under the lease prior to this adjust-
ment.

(4) The adjustment shall not be retro-
active to pay for costs that the owner
had previously incurred.

(5) The adjustment shall be effective
for a period not to exceed one year.

[44 FR 28276, Nov. 14, 1979, as amended at 60
FR 34694, July 3, 1995]

§882.124 Audit.

PHAs receiving financial assistance
under this part are subject to audit re-
quirements in 24 CFR part 44.

[50 FR 39091, Sept. 27, 1985; 51 FR 30480, Aug.
27, 1986]

Subpart B—Program Development
and Operation

§§882.201-882.211 [Reserved]

§882.212 Reexamination of family in-
come and composition.

(a) Regular reexaminations. The PHA
must reexamine the income and
compositon of all families at least once
every 12 months. After consultation
with the family and upon verification
of the information, the PHA must
make appropriate adjustments in the
Total Tenant Payment in accordance
with part 813 of this chapter and deter-
mine whether the family’s unit size is
still appropriate (see §882.213). The
PHA must adjust Tenant Rent and the
Housing Assistance Payment to reflect
any change in Total Tenant Payment.
At the time of the annual reexamina-
tion of family income and composition,
the PHA shall require the family to
submit any certification, release, infor-
mation, or documentation as the PHA
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or HUD determines to be necessary (see
parts 5, subpart B, and 813 of this title).
At the first regular reexamination
after June 19, 1995 the PHA shall follow
the requirements of 24 CFR part 5 con-
cerning obtaining and processing evi-
dence of citizenship or eligible immi-
gration status of all family members.
Thereafter, at each regular reexamina-
tion, the PHA shall follow the require-
ments of 24 CFR part 5 concerning ver-
ification of the immigration status of
any new family member.

(b) Interim reexaminations. The family
must comply with provisions in
§882.118 regarding interim reporting of
changes in income. If the PHA receives
information concerning a change in the
family’s income or other cir-
cumstances between regularly sched-
uled reexaminations, the PHA must
consult with the family and make any
adjustments determined to be appro-
priate. Any change in the family’s in-
come or other circumstances that re-
sults in an adjustment in the Total
Tenant Payment, Tenant Rent, and
Housing Assistance Payment must be
verified. See part 5, subpart B, of this
title for the requirements for the dis-
closure and verification of Social Secu-
rity Numbers at interim reexamina-
tions involving new family members.
For requirements regarding the signing
and submitting of consent forms by
families for the obtaining of wage and
claim information from State Wage In-
formation Collection Agencies, see part
5, subpart B, of this title. At any in-
terim reexamination after June 19, 1995
when there is a new family member,
the PHA shall follow the requirements
of 24 CFR part 5, subpart E concerning
obtaining and processing evidence of
citizenship or eligible immigration sta-
tus of the new family member.

(c) Continuation of housing assistance
payments. A family’s eligibility for
Housing Assistance Payments shall
continue until the Total Tenant Pay-
ment equals the Gross Rent. The ter-
mination of eligibility at such point
will not affect the family’s other rights
under its lease, nor will such termi-
nation preclude the resumption of pay-
ments as a result of later changes in
income, rents or other relevant cir-
cumstances during the term of the
Contract. However, eligibility also may
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be terminated in accordance with HUD
requirements for such reasons as fail-
ure to submit requested verification in-
formation, including failure to meet
the disclosure and verification require-
ments for Social Security Numbers, as
provided by part 5, subpart B, of this
title, or failure to sign and submit con-
sent forms for the obtaining of wage
and claim information from State
Wage Information Agencies, as pro-
vided by part 5, subpart B, of this title.
For provisions requiring termination of
housing assistance payments when the
PHA determines that a member is not
a U.S. citizen or does not have eligible
immigration status, see 24 CFR parts 5
and 982 for provisions concerning cer-
tain assistance for mixed families
(families whose members include those
with eligible immigration status, and
those without eligible immigration
status) in lieu of termination of assist-
ance, and for provisions concerning de-
ferral of termination of assistance.

(d) Termination of Contract. If one
year has elapsed since the date of the
last Housing Assistance Payment, the
Contract shall be terminated.

(Approved by the Office of Management and
Budget under control number 2577-0083)

[49 FR 19945, May 10, 1984, as amended at 51
FR 11226, Apr. 1, 1986; 53 FR 847, Jan. 13, 1988;
53 FR 6601, Mar. 2, 1988; 54 FR 39705, Sept. 27,
1989; 56 FR 7538, Feb. 22, 1991; 60 FR 14843,
Mar. 20, 1995; 61 FR 11118, Mar. 18, 1996; 61 FR
13625, Mar. 27, 1996]

§882.213 [Reserved]

§882.214 Adjustment of allowance for
utilities and other services.

(a) Annual review. At least annually,
the PHA shall determine whether there
has been a substantial change in util-
ity rates or other charge of general ap-
plicability, and whether an adjustment
is required in the Allowance of Utili-
ties and Other Services by reason of
such changes or because of errors in
the original determination. If the PHA
determines that an adjustment should
be made, the PHA shall establish a
schedule of adjustments taking into ac-
count size and type of dwelling units
and other pertinent factors and shall
furnish HUD with a copy of the ad-
justed schedule.
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(b) Adjustments in payments under
Contracts in effect. The PHA shall the
determine the amounts of adjustments
to be made in the amount of rent to be
paid by affected Families and the
amount of housing assistance pay-
ments and shall notify the Owners and
Families accordingly.

(c) Effect on Fair Market Rents. If the
PHA finds that utility cost changes are
causing substantial difficulties in leas-
ing Decent, Safe and Sanitary housing
within the existing Fair Market Rent
limitations, the PHA shall furnish ap-
propriate documentation to HUD with
a request for consideration of the need
for a change in the Fair Market Rents.

88§882.215-882.216 [Reserved]

§882.217 HUD review of contract com-
pliance.

HUD will review program operations
at such intervals as it deems necessary
to ensure that the Owner and the PHA
are in full compliance with the terms
and conditions of the Contract and the
ACC. Equal Opportunity review may be
conducted with the scheduled HUD re-
view or at any time deemed appro-
priate by HUD.

§882.218 PHA reporting requirements.
[Reserved]

§882.219 [Reserved]

Subpart C—Shared Housing in the
Certificate Program

SOURCE: 51 FR 21310, June 11, 1986; 53 FR
7734, Mar. 10, 1988, unless otherwise noted.

§882.301 Applicability, scope, and pur-
pose.

(a) General. (1) This subpart C con-
tains special requirements for Shared
Housing in the Section 8 Certificate
program. In Shared Housing, an as-
sisted Family shares a housing unit
(such as a house or an apartment) with
the other resident or residents of the
unit. Shared Housing is designed to
provide additional choices in living ar-
rangements for assisted Families. This
subpart gives a PHA discretion to de-
termine whether to include Shared
Housing in its Certificate program and
to design the Shared Housing compo-
nent to meet local needs and cir-
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cumstances. This subpart provides pro-
cedures to be followed by PHAs that
choose to permit assistance in Shared
Housing, and by Owners and Families
that participate in these arrangements.

(2) Subpart C implements section 211
of the Housing and Urban-Rural Recov-
ery Act of 1983, Pub. L. 98-181, as it per-
tains to the Section 8 Certificate pro-
gram. Section 211 amended section 8 of
the U.S. Housing Act of 1937, by requir-
ing HUD to permit assistance in shared
housing arrangements in the Section 8
Existing Housing and Moderate Reha-
bilitation programs for eligible Elderly
Families. That provision also directed
HUD to issue minimum habitability
standards to ensure that shared hous-
ing is decent, safe, and sanitary, taking
into account the special circumstances
of this type of housing. As a matter of
discretion, HUD has expanded the
scope of Shared Housing to permit all
eligible Families, not just Elderly
Families, to participate in Shared
Housing, and thus benefit from this
type of living arrangement.

(b) Eligible units. Units in structures
of various types may be used for
Shared Housing, including single fam-
ily houses and multifamily buildings.
The unit must satisfy the housing
quality standards in §882.109. Manufac-
tured homes for which assistance is
provided under subpart F are not eligi-
ble for Shared Housing.

§882.302 Definitions.

In addition to the definitions set
forth in §§812.2, 813.102 and 882.102, the
following apply:

Common space. Space available for use
by the assisted Family(ies) and other
occupants of the unit. (See the housing
quality standards in §882.109(q).)

Individual lease shared housing. The
type of Shared Housing in which the
PHA enters into a separate HAP Con-
tract for each assisted Family residing
in a Shared Housing unit.

Private space. The portion of the
dwelling unit that is for the exclusive
use of an assisted Family. (See the
housing quality standards in
§882.109(q).)

Related lease shared housing. The type
of Shared Housing in which the PHA
enters into a single HAP Contract for
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two assisted Families residing in
Shared Housing unit.

Shared housing. As defined in Part 813
of this chapter. Shared Housing must
meet the housing quality standards in
§882.109(q).

Sharing family. In Related Lease
Shared Housing, one of the two Fami-
lies assisted under the HAP Contract.

a

§882.305 Types of shared housing and
applicable requirements.

(a) Shared Housing types. There are
two types of Shared Housing author-
ized under this subpart C: Individual
Lease Shared Housing and Related
Lease Shared Housing. Sections 882.310
through 882.330 govern both types of
Shared Housing. Section 882.335 con-
tains special requirements for Related
Lease Shared Housing.

(b) Applicable requirements. Except as
modified by this subpart C, the require-
ments of subpart A and B of this part
apply to Shared Housing.

§882.310 PHA administration
shared housing.

(a) PHA election. A PHA is not re-
quired to permit use of Shared Housing
in its Section 8 Certificate program. If
the PHA decides to permit Shared
Housing, it may elect to permit use of
Individual Lease Shared Housing or Re-
lated Lease Shared Housing, or both.
At any time, a PHA may change a deci-
sion to include Shared Housing in its
program, or change the type(s) of
Shared Housing included in its pro-
gram. However, the PHA must con-
tinue to administer, in accordance with
applicable requirements, any Shared
Housing Contracts that it has exe-
cuted.

(b) Administrative plan. (1) If the PHA
decides to permit Shared Housing in its
program, or to change or discontinue
Shared Housing, it must submit an
amendment to its administrative plan
for HUD approval.

(2) The administrative plan must
state the type(s) of Shared Housing in-
cluded in the PHA’s program and the
PHA’s policies for operating Shared
Housing. The plan may contain policies
providing for special treatment in the
issuance and use of Certificates to fa-
cilitate, in the case of Related Lease
Shared Housing, the initial pairing of

of
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Families for assistance or the replace-
ment of a Shared Family that has left
the unit (see §882.335(a)). The plan may
not contain policies providing for spe-
cial treatment in the issuance and use
of Certificates in Individual Lease
Shared Housing. Except for restrictions
on the initial use of Certificates in the
case of Related Lease Shared Housing
(see §882.335(a)(2)(i), the plan may not
set aside Certificates for, or otherwise
restrict the use of Certificates to,
Shared Housing.

(The information collection requirements
contained in paragraph (b) have been ap-
proved by the Office of Management and
Budget under control number 2502-0123)

§882.315 Occupancy of a shared hous-
ing unit.

(a) Who may share a unit. (1) Persons
who are not assisted under the Section
8 Certificate program may reside in a
Shared Housing unit.

(2) Except for a one-bedroom unit, an
Owner of a Shared Housing unit may
reside in the unit, and a resident Owner
may enter into a Contract with the
PHA. However, housing assistance may
not be provided on behalf of the Owner.
An assisted person may not be related
to a resident Owner.

(3) One or more Families assisted
under Individual Lease Shared Housing
may reside in a Shared Housing unit, if
the unit meets the housing quality
standards contained in §882.109(q).

(4) Only two Families may be as-
sisted in a unit under Related Lease
Shared Housing.

(5) A PHA may not execute Contracts
for Individual Lease Shared Housing
and for Related Lease Shared Housing
with respect to the same unit.

(b) Size of unit and Family space. (1)
The number of bedrooms in the Private
Space of an assisted Family initially
must be the same as the number stated
on the Family’s Certificate, except in
the case of two individuals sharing a
one bedroom unit. The PHA may not
approve a Lease or execute a Contract
for Shared Housing unless the unit, and
the portion of the unit available for use
by the assisted Family under its Lease,
meet the housing quality standards
under §882.109.

(2) Residents of the unit may share
its Common Space. However, persons
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other than members of the assisted
Family may not use the Family’s Pri-
vate Space.

(3) The PHA must issue a participant
Family a new Certificate, assist the
Family in locating another unit, and
terminate the Contract in accordance
with its terms, if the portion of the
unit available for use by the assisted
Family under its Lease, is not Decent,
Safe, and Sanitary because of an in-
crease in Family size, or a change in
Family composition after PHA ap-
proval of the Lease.

(4) The PHA must issue a participant
Family a new Certificate, assist the
Family in locating another unit, and
terminate the Contract in accordance
with its terms, if all of the following
apply:

(i) The number of bedrooms in the
Family’s Private Space is larger than
appropriate under the Occupancy
Standards in effect when the PHA ap-
proved the Lease (or the current Occu-
pancy Standards, if higher). (The PHA
must notify the family that exceptions
to the Occupancy Standards may be
granted and of the circumstances in
which the PHA will grant an excep-
tion.);

(if) The current Fair Market Rent (or
higher rent approved by the PHA in ac-
cordance with §882.106(a) (3) or (4)) for
a unit with the number of bedrooms ap-
propriate for the Family under the Oc-
cupancy Standards in effect when the
PHA approved the Lease (or the cur-
rent Occupancy Standards, if higher),
is less than the Family’s Gross Rent;
and

(iii) An acceptable unit is found that
is available for the Family’s occu-
pancy.

(5) Sections 882.209(i) and 882.213 do
not apply to Shared Housing.

[51 FR 21310, June 11, 1986, and 53 FR 4388,
Feb. 16, 1988, as amended at 53 FR 4390, Feb.
16 1988; 53 FR 7734, Mar. 10, 1988]

§882.320 Initial contract rent.

(@) General. The maximum initial
Gross Rent and Contract Rent for
Shared Housing will be determined in
accordance with §882.106, as modified
by this section.

(b) Fair Market Rent limitation. The
PHA applies the Fair Market Rent lim-
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itation in §882.106(a) by not permitting
the initial Gross Rent for a Family to
exceed the Pro Rata Portion of the
published Fair Market Rent or of a
higher rent, as approved by the PHA in
accordance with §882.106(a), for the en-
tire unit.

(c) Rent reasonableness limitation. The
PHA applies the rent reasonableness
limitation in §882.106(b), by taking the
following actions for determining rent
under each Shared Housing Contract:

(1) Certifying that the Contract Rent
for a Family does not exceed the Pro
Rata Portion of a reasonable rent for
the entire unit, as determined under
the standards in §882.106(b)(1)(i);

(2) Certifying that the Contract Rent
for a Family does not exceed rents cur-
rently being charged by the Owner for
comparable unassisted units; and

(3) Following the requirements of
§§882.106 (b)(2) and (b)(3).

(d) [Reserved]

(e) Proration. For purposes of this sec-
tion, the “Pro Rata Portion” is cal-
culated by multiplying the amounts
specified in paragraphs (b) and (c) of
this section by a ratio derived by divid-
ing the number of bedrooms in the Pri-
vate Space available for occupancy by
an assisted Family by the total number
of bedrooms in the unit. For example,
for an assisted Family entitled to oc-
cupy three bedrooms of a five-bedroom
unit, the ratio would be 3s. In the spe-
cial case of two individuals sharing a
one-bedroom unit, the ratio for the as-
sisted Family is 2.

[51 FR 21310, June 11, 1986; 51 FR 29464, Aug.
18, 1986, and 53 FR 4388, Feb. 16, 1988, as
amended at 53 FR 4390, Feb. 16, 1988; 53 FR
7734, Mar. 10, 1988]

§882.325 Contract rent adjustments.

The Contract Rent for a Family will
be adjusted iIn accordance with
§882.108(a), using the annual adjust-
ment factor for the rent for the entire
unit. The adjustment may not result in
an adjusted Contract Rent under a
Shared Housing Contract that exceeds
the rent reasonableness limitation ap-
plied in accordance with §882.320(c) at
the time of adjustment.
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§882.330 Tenant rent and total tenant
payment.

The Total Tenant Payment and Ten-
ant Rent for each Family are deter-
mined in accordance with part 813 of
this chapter, based on the Family’s In-
come.

§882.335 Special requirements for re-
lated lease shared housing.

(a) Administrative plan. (1) In the case
of Related Lease Shared Housing, the
administrative plan may contain poli-
cies providing for special treatment in
the issuance and use of Certificates to
facilitate the initial pairing of Fami-
lies for assistance or the replacement
of a Sharing Family that has vacated
the unit.

(2) The administrative plan may per-
mit a Certificate-holder, or a Sharing
Family that is seeking to replace a
Sharing Family that has vacated the
unit, to locate a Family with which to
share a unit from among applicants on
the waiting list, who will then be
issued a Certificate. The PHA may pre-
scribe procedures for the use of the
waiting list for this purpose, including
limits on the number of applicants the
Family may review and their place on
the list.

(i) The PHA must require an appli-
cant Family that is issued a Certificate
on the basis of its willingness to share
a unit with a particular Family to use
the Certificate for occupancy of a unit
with that Family under a Contract for
Related Lease Shared Housing. How-
ever, if the Family later wants to move
to another dwelling unit with contin-
ued participation in the PHA’s pro-
gram, the Family may select a dwell-
ing unit in any area where the PHA is
not legally barred from entering into
Contracts.

(ii) If an applicant Family is intially
issued a Certificate on the basis of its
willingness to share a unit with a Fam-
ily under a Contract for Related Lease
Shared Housing, the PHA may not
issue a new Certificate under
§882.209(m)(1) to the Family within 12
months of issuance of the initial Cer-
tificate, and the PHA must return the
Family to the waiting list. The PHA
may, at its discretion, deny such a
Family’s request for a new Certificate
made 12 months or later after the

96

24 CFR Ch. VI (4-1-98 Edition)

issuance of the initial Certificate, and
return the Family to the waiting list
as an applicant for participation in the
program. Under either of these cir-
cumstances, the position on the wait-
ing list to which the Family is to be re-
turned, is the place the Family would
have had if it had not been given the
initial Certificate.

(b) Procedure to Establish Related
Lease Shared Housing. (1) To establish
Related Lease Shared Housing, the two
Families to be assisted must jointly re-
quest PHA approval of the proposed
Leases, in accordance with
§882.209(e)(2).

(2) The request for PHA approval of
the Leases must specify the proposed
initial Contract Rent for occupancy by
each Family. The PHA may not ap-
prove the Leases or enter into a Con-
tract with the Owner, unless the pro-
posed Contract Rent and Gross Rent
for each Family is approvable (see
§882.320).

(3) The PHA may not approve Leases
for Shared Housing unless it has first
inspected the unit and determined that
the housing complies with housing
quality standards for Shared Housing,
as established by the PHA in accord-
ance with §882.109 (see §882.209(h)).

(4)(i) The Leases for each of the Shar-
ing Families must be approved by the
PHA, and must be in accordance with
the requirements of § 882.209(j)(1) and
this section. The PHA may specify pro-
visions (in addition to, and consistent
with, provisions required by HUD) for
inclusion in Shared Housing Leases.

(ii) The Leases must provide that if
one Sharing Family vacates the unit
the remaining Family must promptly
locate another Family that wants to
occupy the unit as a Sharing Family
and that is acceptable to the Owner.
Failure to comply with this require-
ment constitutes a serious violation of
the Lease.

(iii) The Lease for a successor Shar-
ing Family must be approved by the
PHA, and must be in accordance with
the requirements of this paragraph.

(5) After the PHA approves the
Leases for the initial Sharing Families
and copies of both executed Leases
have been furnished to the PHA, the
PHA will execute a single Contract for
the two Families. The Contract must
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be in the form that HUD prescribes for
Related Lease Shared Housing. (For
provisions on approval or disapproval
of Leases and execution of required
documents, see §882.209 (k) and (I).) A
new Contract will not be entered into
when a successor Sharing Family exe-
cutes a Lease.

(6) The Contract must specify the be-
ginning date of the Contract term, and
the Leases for the initial Sharing Fam-
ilies assisted under the Contract will
both begin on that date.

(c) Vacancies. (1)(i) A Sharing Family
must immediately notify the Owner
and the PHA when it learns that the
other Sharing Family plans to vacate,
or has vacated, the unit.

(ii) The Owner must immediately no-
tify the PHA upon learning that a
Sharing Family plans to vacate, or has
vacated, the unit.

(2) If one of the Sharing Families va-
cates the unit, but the other Family
remains in occupancy, the following re-
quirements apply:

(i) If the remaining Sharing Family
wants to continue to receive assistance
under the Contract, it must try to find
a successor Sharing Family acceptable
to the Owner. The PHA will approve
the Lease between the Owner and the
successor Sharing Family, in accord-
ance with paragraph (b) of this section.
The PHA may not approve the Lease of
a successor Sharing Family, unless the
remaining Sharing Family agrees to
occupancy by the successor Family.

(ii) The Contract will automatically
terminate at the end of the calendar
month after the calendar month in
which the Sharing Family vacated the
unit, unless the Owner and a successor
Sharing Family execute a Lease ap-
proved by the PHA for a term begin-
ning not later than the first day after
the Contract would otherwise have ter-
minated.

(iii) If there is a successor Sharing
Family, the Contract Rent for the suc-
cessor Sharing Family will be the same
as the Contract Rent that would have
been payable for the Family it is re-
placing. If the successor Sharing Fam-
ily is not in occupancy for a full cal-
endar month at the beginning of its oc-
cupancy, the Contract Rent for the
month must be prorated in accordance
with HUD requirements.
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(iv) The PHA will issue the remain-
ing Sharing Family a new Certificate,
upon request, in accordance with
§882.209(m)(1), consistent with para-
graph (a)(2) of this section.

(3) If a Sharing Family vacates the
unit, the Owner will receive the hous-
ing assistance payments due under the
Contract for the Family for that part
of the month in which the Family va-
cates the unit as the Family’s portion
of the unit is vacant. For the next
month, if the Family’s portion of the
unit continues to remain vacant, the
Owner will receive a housing assistance
payment equal to 80 percent of the
Contract Rent for the Family that va-
cated the unit. However, if the Owner
collects any of the Family’s share of
the rent for this period, the payment
must be reduced to an amount which
when added to the Family’s payment,
does not exceed 80 pecent of the Con-
tract Rent for the Family. Any excess
must be reimbursed to the PHA.

(d) Termination of assistance for Shar-
ing Family. The Contract will termi-
nate if the PHA terminates assistance
to either Sharing Family as provided
by §882.210, including termination for
failure of a Sharing Family to submit
required evidence of citizenship or eli-
gible alien status in accordance with
§812.5. The PHA must notify the Owner
of Contract termination, and the Con-
tract will terminate at the end of the
calendar month after the calendar
month in which the PHA gives the no-
tice to the Owner. The PHA will issue
the remaining Sharing Family another
Certificate in accordance with
§882.209(m)(1), consistent with para-
graph (a)(2) of this section.

(The information collection requirements
contained in paragraph (a) were approved by

the Office of Management and Budget under
control number 2502-0123)

[51 FR 21310, June 11, 1986, as amended at 59
FR 36682, July 18, 1994]

Subpart D—Special Procedures for
Moderate Rehabilitation—
Basic Policies

SOURCE: 47 FR 34379, Aug. 9, 1982, unless
otherwise noted.
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§882.401 Applicability, scope and pur-
pose.

(a) General. This subpart D and sub-
part E set forth the policies and proce-
dures to be used by PHAs in initiating
and administering a Moderate Reha-
bilitation Program. The purpose of the
Moderate Rehabilitation Program is to
upgrade substandard rental housing
and to provide rental subsidies for low-
income Families. Further, PHAs may
use the program to achieve local objec-
tives such as deconcentration of as-
sisted housing, revitalization of tar-
geted neighborhoods or minimization
of displacement.

(b) Eligible applicants. PHAs, includ-
ing State Housing Finance and Devel-
opment Agencies authorized to partici-
pate under 24 CFR part 883, eligible to
participate in the Program are those
who (1) have the ability to operate a re-
habilitation program, or (2) will con-
tract with a qualified agency or entity,
or (3) will develop the capability to op-
erate a rehabilitation program.

(c) Eligible and ineligible properties. (1)
Except as provided in paragraphs (c) (2)
through (7) of this section, housing
suitable for moderate rehabilitation as
defined in §882.402 is eligible for inclu-
sion under the Moderate Rehabilitation
Program. Existing structures of var-
ious types may be appropriate for this
Program including single-family
houses, multi-family structures and
Independent Group Residences.

(2) Housing (i) which is, or has been
within twelve months prior to the
Owner’s submittal to the PHA of a pro-
posal, subsidized under any federal
housing program, except housing as-
sisted under subparts A and B of this
Part which meets the Performance Cri-
teria of the Housing Quality Standards
but has a major building system or
component in danger of failure (pro-
vided that the Existing Housing Con-
tract is terminated before the Mod-
erate Rehabilitation Contract takes ef-
fect), or (ii) which is owned by the PHA
administering the ACC under this Pro-
gram, or (iii) which is a project with a
HUD-held mortgage or is a HUD-owned
project and is not eligible for assist-
ance under this Program.

(3) Nursing homes, units within the
grounds of penal, reformatory, medical,
mental and similar public or private
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institutions, and facilities providing
continual psychiatric, medical or nurs-
ing services are not eligible for assist-
ance under the Moderate Rehabilita-
tion Program.

(4) Housing owned by a State or unit
of general local government is not eli-
gible for assistance under this Program
unless:

(i) HUD has reviewed and approved
the site prior to the execution of an
Agreement, and

(ii) The State or unit of a general
local government sells the property to
another Owner prior to execution of an
Agreement.

(5) High rise elevator projects for
Families with children may not be uti-
lized unless HUD determines there is
no practical alternative. (HUD may
make this determination for a local-
ity’s Moderate Rehabilitation Program
in whole or in part and need not review
each building on a case-by-case basis.)

(6) Single room occupancy (SRO)
housing may not be utilized unless:

(i) The property is located in an area
in which there is a significant demand
for such units, as determined by the
HUD Field Office, and

(ii) The PHA and the unit of general
local government in which the prop-
erty is located approve of such units
being utilized for such purpose.

(7) No Section 8 assistance may be
provided with respect to any unit occu-
pied by an Owner; however, coopera-
tives will be considered as rental hous-
ing for purposes of this Program.

(d) Applicability of subparts A, B, and
F. Sections 882.102 (Definitions), 882.109
(Housing Quality Standards), and
882.112 (Security and Utility Deposits)
of subpart A and §882.217 (HUD Review
of Contract Compliance) of subpart B
are applicable to the Moderate Reha-
bilitation Program. Other sections
which have been modified for this Pro-
gram are repeated or referenced in sub-
parts D and E with appropriate amend-
ments. Subpart F, Special Provisions
for Manufactured Home Owners, does
not apply to subparts D and E.

[47 FR 34379, Aug. 9, 1982, as amended at 50
FR 9269, Mar. 7, 1985]
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§882.402 Definitions.

In addition to the definitions set
forth in §882.102, the following will
apply:

Agreement to enter into Housing Assist-
ance Payments Contract (‘‘Agreement’).
A written agreement between the
Owner and the PHA that, upon satis-
factory completion of the rehabilita-
tion in accordance with requirements
specified in the Agreement, the PHA
will enter into a Housing Assistance
Payments Contract with the Owner.

Eligible Family (‘‘Family’’). A family
as defined in §882.102, including all low-
income single persons in occupancy
prior to execution of the Agreement.
(Units occupied by low-income single
persons, even if not elderly or handi-
capped, may be determined eligible in
order to prevent displacement.)

Moderate rehabilitation. Rehabilita-
tion involving a minimum expenditure
of $1,000 for a unit, including its pro-
rated share of work to be accomplished
on common areas or systems, to:

(a) Upgrade to Decent, Safe and Sani-
tary condition to comply with the
Housing Quality Standards or other
standards approved by HUD, from a
condition below those standards (im-
provements being of a modest nature
and other than routine maintenance);
or

(b) Repair or replace major building
systems or components in danger of
failure.

Single Room Occupancy (SRO) Hous-
ing: A unit for occupancy by a single
eligible individual capable of independ-
ent living which does not contain food
preparation and/or sanitary facilities
in accordance with §882.109, and is lo-
cated within a multifamily structure
consisting of more than 12 units.

Statement of Family responsibility. An
agreement, in the form prescribed by
HUD, between the PHA and a Family
to be assisted under the Program, stat-
ing the obligations and responsibilities
of the two parties.

§882.403 ACC, housing assistance pay-
ments contract, and lease.

(a) Maximum Total ACC Commitments.
The maximum total annual contribu-
tion that may be contracted for is the
total of the Moderate Rehabilitation
Fair Market Rents for all the units.
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The fee for the costs of PHA adminis-
tration is payable out of the annual
contribution.

(b) Project account. (1) A project ac-
count will be established and main-
tained by HUD as a specifically identi-
fied and segregated account for each
project. The account will contain the
sum of the amounts by which the maxi-
mum annual commitment exceeds the
amount actually paid out for the
project under the ACC each year. Pay-
ments will be made from this account
when needed to cover increases in Con-
tract Rents or decreases in Gross Fam-
ily Contributions for (i) housing assist-
ance (including vacancy) payments, (ii)
the amount of the fee for PHA costs of
administration, and (iii) other costs
specifically approved by the Secretary.

(2) When a HUD-approved estimate of
required payments under the ACC for a
fiscal year exceeds the maximum an-
nual commitment, and would cause the
amount in the project account to be
less than 40 percent of the maximum,
HUD will, within a reasonable period of
time, take such additional steps au-
thorized by Section 8(c)(6) of the U.S.
Housing Act of 1937, as may be nec-
essary, to assure that payments under
the ACC will be adequate to cover in-
creases in Contract Rents and de-
creases in Gross Family Contributions.

() Term of Housing Assistance Pay-
ments Contract. The Contract for any
unit rehabilitated in accordance with
the Program must be for a term of 15
years.

(d) Term of Lease. The initial Lease
between the Family and Owner must be
for at least one year. Any renewal or
extension of the Lease term for any
unit must in no case extend beyond the
remaining term of the Contract.

§882.404 Housing quality standards.

In addition to the standards set forth
in §882.109, the following will apply:

(a) Energy efficiency-performance re-
quirement. Caulking and weatherstrip-
ping are required as energy conserving
improvements. Other appropriate en-
ergy conserving improvements such as
insulation and storm windows must be
accomplished by the Owner as part of
the rehabilitation under this Program,
to the extent that the PHA determines
these improvements to be practicable,
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cost effective and financially feasible.
Also, installation of cost-effective and
economically feasible solar energy sys-
tems is encouraged.

(b) Site and neighborhood-performance
requirement. In addition to meeting the
standards required in §882.109(k), the
site must:

(1) Be adequate in size, exposure and
contour to accommodate the number
and type of units proposed; adequate
utilities and streets must be available
to service the site. (The existence of a
private disposal system and private
sanitary water supply for the site, ap-
proved in accordance with local law,
may be considered adequate utilities.)

(2) Be suitable from the standpoint of
facilitating and furthering full compli-
ance with the applicable provisions of
Title VI of the Civil Rights Act of 1964,
Title VIII of the Civil Rights Act of
1968, E.O. 11063, and HUD regulations
issued pursuant thereto.

(3) Promote greater choice of housing
opportunities and avoid undue con-
centration of assited persons in areas
containing a high proportion of low-in-
come persons.

(4) Be accessible to social, rec-
reational, educational, commercial,
and health facilities and services, and
other municipal facilities and services
that are at least equivalent to those
typically found in neighborhoods con-
sisting largely of unassisted, standard
housing of similar market rents.

(5) Be so located that travel time and
cost via public transportation or pri-
vate automobile, from the neighbor-
hood to places of employment provid-
ing a range of jobs for low-income
workers, is not excessive. (While it is
important that housing for the elderly
not be totally isolated from employ-
ment opportunities, this requirement
need not be adhered to rigidly for such
projects.)

(c) Lead-based paint—(1) Purpose and
applicability. The purpose of this para-
graph is to implement the provisions of
section 302 of the Lead-Based Paint
Poisoning Prevention Act, 42 U.S.C.
4822, by establishing procedures to
eliminate as far as practicable the haz-
ards of lead-based paint poisoning with
respect to existing housing units for
which proposals are made for assist-
ance under the Section 8 Moderate Re-
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habilitation Program. This paragraph
is promulgated under the authorization
granted in 24 CFR 35.24(b)(4) and super-
sedes, with respect to all housing to
which it applies, the requirements pre-
scribed by subpart C of 24 CFR part 35.
The requirements of paragraph (c)(4) of
this section are applicable to proposals
for which initial inspection under
§882.504(a) or periodic inspection under
§882.516 (b) is made on or after May 1,
1987. The requirements of this para-
graph do not apply to 0-bedroom units.
The requirements of subpart A of 24
CFR part 35 apply to all units con-
structed prior to 1978 covered by a
Housing Assistance Payments Contract
under this subpart. This section does
not apply to projects for the elderly or
handicapped (except for units housing
children under seven years of age).

(2) Definitions—Applicable surface. All
intact and nonintact interior and exte-
rior painted surfaces of a residential
structure.

Chewable surface. All chewable pro-
truding painted surfaces up to five feet
from the floor or ground, which are
readily accessible to children under
seven years of age, e.g., protruding cor-
ners, windowsills and frames, doors and
frames and other protruding wood-
work.

Defective paint suface. Paint on appli-
cable surfaces that is cracking, scaling,
chipping, peeling or loose.

Elevated blood lead level or EBL. Ex-
cessive absorption of lead, that is, a
confirmed concentration of lead in
whole blood of 25 ug/dl (micrograms of
lead per deciliter of whole blood) or
greater.

Lead-based paint. A paint surface,
whether or not defective, identified as
having a lead content greater than or
equal to 1 mg/cm2.

(3) Defective paint. In the case of a
unit, for a Family which includes a
child under the age of seven years,
which was constructed prior to 1978,
the initial inspection under §882.504(a),
and each periodic inspection under
§882.516(b), shall include an inspection
for defective paint surfaces. If defective
paint surfaces are found, treatment as
required by 24 CFR 35.24(b)(2)(ii) shall
be included in the specific work items
referred to in §882.504(a) or required as
corrective action pursuant to

100



Office of the Assistant Secretary, HUD

§882.516(c), as appropriate. Correction
of defective paint surfaces discovered
at periodic inspection must be com-
pleted within 30 days of PHA notifica-
tion to the Owner. When weather con-
ditions prevent completion of repaint-
ing of exterior surfaces within the 30
day period, repainting may be delayed,
but covering or removal of the defec-
tive paint must be completed within
the prescribed period.

(4) Chewable surfaces. If a proposal is
submitted with respect to a unit con-
structed prior to 1978, occupied by a
Family which includes a child under
the age of seven years with an identi-
fied EBL condition, the PHA shall
cause the unit to be tested for lead-
based paint on chewable surfaces. Test-
ing shall be conducted by a State or
local health or housing agency, an in-
spector certified or regulated by a
State or local health or housing agen-
cy, or an organization recognized by
HUD. Lead content shall be tested by
using an X-ray fluorescence analyzer
(XRF) or other method approved by
HUD. Test readings of 1 mg/cm2 or
higher using an XRF shall be consid-
ered positive for presence of lead-based
paint. Where lead-based paint on
chewable surfaces is indentified at ini-
tial inspection, covering or removal of
the paint surface in accordance with 24
CFR 35.24(b)(2)(ii) shall be included in
the specific work items referred to in
§882.504(a). Where lead-based paint on
chewable surfaces is discovered at peri-
odic inspection, covering or removal of
the paint surface in accordance with 24
CFR 35.24(b)(2)(ii) shall be completed
within the time limits set forth in
paragraph (c)(3) of this section.

(5) Abatement without testing. In lieu
of the procedures set forth in Para-
graph (c) of this section (4) above the
PHA may, at its discretion, forgo test-
ing and require the abatement of all in-
terior and exterior chewable surfaces
in accordance with 24 CFR
35.24(b)(2)(ii).

(6) Tenant protection. The owner shall
take appropriate action to protect ten-
ants from hazards associated with
abatement procedures.

(7) Records. The PHA shall keep a
copy of each inspection report for at
least three years. If a unit requires
testing or if the unit requires treat-
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ment of chewable surfaces based on the
testing, the PHA shall keep indefi-
nitely the test results and, if applica-
ble, the owner certification of treat-
ment. The records shall indicate which
chewable surfaces in units have been
tested and which chewable surfaces in
the units have been treated. If records
establish that certain chewable sur-
faces were tested or tested and treated
in accordance with the standards pre-
scribed in this section, such chewable
surfaces do not have to be tested or
treated at any subsequent time.

[47 FR 34379, Aug. 9, 1982, as amended at 50
FR 38795, Sept. 27, 1985; 52 FR 1894, Jan. 15,
1987; 52 FR 9828, Mar. 27, 1987; 53 FR 20801,
June 6, 1988; 58 FR 4270, Jan. 13, 1993]

§882.405 Financing.

(a) Types. Any type of public or pri-
vate financing may be utilized with the
exception of the rehabilitation loan
program under Section 312 of the Hous-
ing Act of 1964.

(b) Use of Contract as security for fi-
nancing. An Owner may pledge, or offer
as security for any loan or obligation,
an Agreement or Contract entered into
pursuant to this Program, Provided
That (1) such security is in connection
with a unit(s) rehabilitated pursuant to
this Program and (2) the terms of the
financing or any refinancing must be
approved by the PHA in accordance
with standards provided by HUD. Any
pledge of the Agreement or Contract,
or payments thereunder, will be lim-
ited to the amounts payable under the
Contract in accordance with its terms.

§882.406 Displacement, relocation, and
acquisition.

(a) Minimizing displacement. (1) Con-
sistent with the other goals and objec-
tives of this part, owners must assure
that they have taken all reasonable
steps to minimize the displacement of
persons (households, businesses, non-
profit organizations, and farms) as a
result of a project assisted under this
part. To the extent feasible, residential
tenants must be provided a reasonable
opportunity to lease and occupy a suit-
able, decent, safe, sanitary, and afford-
able dwelling unit in the project upon
its completion.

(2) Whenever a building/complex is
rehabilitated, and some but not all of
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the rehabilitated units will be assisted
upon completion of the rehabilitation,
the relocation requirements described
in this section apply to the occupants
of each rehabilitated unit, whether or
not Section 8 assistance will be pro-
vided for the unit.

(b) Temporary relocation. The follow-
ing policies cover residential tenants
who will not be required to move per-
manently but who must relocate tem-
porarily for the project. Such tenants
must be provided:

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in con-
nection with the temporary relocation;

(2) Appropriate advisory services, in-
cluding reasonable advance written no-
tice of:

(i) The date and approximate dura-
tion of the temporary relocation;

(ii) The location of the suitable, de-
cent, safe, and sanitary dwelling to be
made available for the temporary pe-
riod;

(iii) The terms and conditions under
which the tenant may lease and occupy
a suitable, decent, safe, and sanitary
dwelling in the project upon comple-
tion; and

(iv) The assistance required under
paragraph (b)(1) of this section.

(c) Relocation assistance for displaced
persons. A ‘‘displaced person” (defined
in paragraph (g) of this section) must
be provided relocation assistance at
the levels described in, and in accord-
ance with the requirements of, the Uni-
form Relocation Assistance and Real
Property Acquisition Policies Act of
1970, as amended (URA) (42 U.S.C. 4601-
4655) and implementing regulations in
49 CFR part 24. A displaced person
must be advised of his or her rights
under the Fair Housing Act (42 U.S.C.
3601-19) and, if the comparable replace-
ment dwelling used to establish the
amount of the replacement housing
payment to be provided to a minority
is located in an area of minority con-
centration, such person also must be
given, if possible, referrals to com-
parable and suitable, decent, safe, and
sanitary replacement dwellings not lo-
cated in such areas.

(d) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and
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the requirements described in 49 CFR
part 24, subpart B.

(e) Appeals. A person who disagrees
with the HA’s determination concern-
ing whether the person qualifies as a
displaced person, or the amount of re-
location assistance for which the per-
son is eligible, may file a written ap-
peal of that determination with the
HA. A person who is dissatisfied with
the HA’s determination on his or her
appeal may submit a written request
for review of that determination to the
HUD field office.

(f) Responsibility of HA. (1) The HA
must certify (i.e., provide assurance of
compliance as required by 49 CFR part
24) that it will comply with the URA,
the regulations in 49 CFR part 24, and
the requirements of this section, and
must ensure such compliance notwith-
standing any third party’s contractual
obligation to the HA to comply with
these provisions.

(2) The cost of required relocation as-
sistance is an eligible project cost in
the same manner and to the same ex-
tent as other project costs. Such costs
may be paid for with local public funds
or funds available from other sources.
The cost of HA advisory services for
temporary relocation of tenants to be
assisted under the program also may be
paid from preliminary administrative
funds.

(3) The HA must maintain records in
sufficient detail to demonstrate com-
pliance with the provisions of this sec-
tion. The HA must maintain data on
the racial, ethnic, gender, and disabil-
ity status of displaced persons.

(g) Definition of displaced person. (1)
For purposes of this section, the term
displaced person means a person (house-
hold, business, nonprofit organization,
or farm) that moves from real prop-
erty, or moves personal property from
real property, permanently, as a direct
result of acquisition, rehabilitation, or
demolition for a project assisted under
this part. The term displaced person in-
cludes, but may not be limited to:

(i) A person who moves permanently
from the real property after receiving
notice requiring such move, if the
move occurs on or after the date the
owner submits to the HA the owner
proposal that is later approved;
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(ii) A person, including a person who
moves from the property before the
date the owner submits the proposal to
the HA, if the HA or HUD determines
that the displacement resulted directly
from acquisition, rehabilitation, or
demolition for the assisted project; or

(iii) A tenant-occupant of a dwelling
unit who moves from the building/com-
plex permanently after the execution
of the Agreement between the owner
and the HA (or, for projects assisted
under subpart H of this part, after the
“initiation of negotiations” (see para-
graph (h) of this section)), if the move
occurs before the tenant is provided a
written notice offering him or her the
opportunity to lease and occupy a suit-
able, decent, safe, and sanitary dwell-
ing in the same building/complex,
under reasonable terms and conditions,
upon its completion. Such reasonable
terms and conditions must include a
monthly rent and estimated average
monthly utility costs that do not ex-
ceed the greater of:

(A) The tenant’s monthly rent before
the execution of the agreement and es-
timated average monthly utility costs;
or

(B) Thirty percent of gross household
income.

(C) For projects assisted under sub-
part H of this part, the amount cannot
exceed the greater of the tenant’s
monthly rent before the “initiation of
negotiations’” and estimated average
monthly utility costs; or (if the tenant
is low-income) the total tenant pay-
ment, as determined under 24 CFR
813.107, or (if the tenant is not low-in-
come) 30 percent of gross household in-
come; or

(iv) A tenant-occupant of a dwelling,
who is required to relocate tempo-
rarily, but does not return to the build-
ing/complex, if either:

(A) The tenant is not offered pay-
ment for all reasonable out-of-pocket
expenses incurred in connection with
the temporary relocation; or

(B) Other conditions of the tem-
porary relocation are not reasonable;
or

(v) A tenant-occupant of a dwelling
who moves from the building/complex
permanently after he or she has been
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required to move to another dwelling
unit in the building/complex, if either:

(A) The tenant is not offered reim-
bursement for all reasonable out-of-
pocket expenses incurred in connection
with the move; or

(B) Other conditions of the move are
not reasonable.

(2) Notwithstanding the provisions of
paragraph (g)(1) of this section, a per-
son does not qualify as a displaced per-
son (and is not eligible for relocation
assistance under the URA or this sec-
tion), if:

(i) The person has been evicted for se-
rious or repeated violation of the terms
and conditions of the lease or occu-
pancy agreement, violation of applica-
ble Federal, State, or local law, or
other good cause, and the HA deter-
mines that the eviction was not under-
taken for the purpose of evading the
obligation to provide relocation assist-
ance;

(if) The person moved into the prop-
erty after the submission of the pre-
liminary proposal (or application, if
there is no preliminary proposal), and
before signing a lease and commencing
occupancy, received written notice of
the project and its possible impact on
the person (e.g., the person may be dis-
placed, temporarily relocated, or suffer
a rent increase) and the fact that the
person would not qualify as a displaced
person (or for any assistance provided
under this section) as a result of the
project;

(iii) The person is ineligible under 49
CFR 24.2(9)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project.

(3) The HA may request, at any time,
HUD’s determination of whether a dis-
placement is or would be covered by
this section.

(h) Definition of initiation of negotia-
tions. For purposes of determining the
formula for computing the replacement
housing assistance to be provided to a
residential tenant displaced as a direct
result of private-owner rehabilitation
or demolition of the real property, the
term initiation of negotiations means the
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execution of the Agreement between
the owner and the HA.

(Approved by Office of Management and
Budget under OMB control number 2506-
0121).

[61 FR 48056, Sept. 11, 1996]

§882.407 Other Federal requirements.

(a) Participation in this Program re-
quires compliance with the Equal Op-
portunity requirements specified in
§882.111 and the Age Discrimination
Act of 1975. Also, the PHA must comply
with HUD’s equal opportunity applica-
tion and operation requirements.

(b) Additionally, in selecting among
proposals the PHA must take into con-
sideration compliance with the follow-
ing:

(1) Executive Order 11988, Floodplains
Management;

(2) Executive Order 11990, Protection
of Wetlands;

(3) National Historic Preservation
Act (Pub. L. 89-665);

(4) Archeological and Historic Preser-
vation Act of 1974; and

(5) Executive Order 11593 on Protec-
tion and Enhancement of the Cultural
Environment.

If the PHA proposes to select a build-
ing which is on or eligible for the Na-
tional Register of Historic Places, the
PHA must contact the HUD Field Of-
fice prior to approval to assure compli-
ance with paragraphs (b) (3), (4), and (5)
of this section.

(c) The PHA and Owner must agree
to comply with the requirements of the
following, where applicable:

(1) Clean Air Act and Federal Water
Pollution Control Act;

(2) Flood Disaster Protection Act of
1973;

(3) Section 504 of the Rehabilitation
Act of 1973 (as implemented in 24 CFR
part 8),

(4) Executive Order 11246, Equal Em-
ployment Opportunity (for all con-
struction contracts of over $10,000);

(5) Executive Order 11625, Prescribing
Additional Arrangements for Develop-
ing and Coordinating a National Pro-
gram for Minority Business Enterprise;
and

(6) The following labor standards pro-
visions (for Agreements covering 9 or
more assisted units):
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(i) Provisions of section 12 of the
United States Housing Act of 1937 re-
quiring payment of not less than the
wages prevailing in the locality, as pre-
determined by the Secretary of Labor
pursuant to the Davis-Bacon Act, to all
laborers and mechanics (other than
volunteers under the conditions set out
in 24 CFR part 70) who are employed in
the rehabilitation of the project;

(ii) Contract Work Hours and Safety
Standards Act;

(iii) Copeland Act; and

(iv) Department of Labor regulations
in 29 CFR part 5 and other implement-
ing regulations.

[47 FR 34379, Aug. 9, 1982, as amended at 57
FR 14759, Apr. 22, 1992]

§882.408 Initial contract rents.

(a) Fair Market Rent limitation. The
Fair Market Rent Schedule for Mod-
erate Rehabilitation is 120 percent of
the Existing Housing Fair Market Rent
Schedule, except that the Fair Market
Rent limitation applicable to single
room occupancy housing is 75 percent
of the Moderate Rehabilitation Fair
Market Rent for a 0-bedroom unit. The
initial Gross Rent for any Moderate
Rehabilitation unit must not exceed
the Moderate Rehabilitation Fair Mar-
ket Rent applicable to the unit on the
date that the Agreement is executed
except by up to 10 percent as provided
in paragraph (b) of this section. Addi-
tionally, to the extent provided in
paragraph (d) of this section, the PHA
may approve changes in the Contract
Rent subsequent to execution of the
Agreement which result in an initial
Gross Rent which exceeds the Moderate
Rehabilitation Fair Market Rent appli-
cable to the unit by up to 20 percent.

(b) Exception rents. With HUD Field
Office approval, the PHA may approve
initial Gross Rents which exceed the
applicable Moderate Rehabilitation
Fair Market Rents by up to 10 percent
for all units of a given size in specified
areas where HUD has determined that
the rents for standard units suitable
for the Existing Housing Program are
more than 10 percent higher than the
Existing Housing Fair Market Rents.
The PHA must submit documentation
demonstrating the necessity for such
exception rents in the area to the HUD
Field Office. In areas where HUD has
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approved the use of exception rents for
0-bedroom units, the single room occu-
pancy housing exception rent will be 75
percent of the exception rent applica-
ble to Moderate Rehabilitation 0-bed-
room units.

(c) Determination Initial Contract
Rents. (1) The initial Contract Rent and
base rent for each unit must be com-
puted in accordance with HUD require-
ments. These amounts may be deter-
mined in accordance with paragraph
(c)(2), or in accordance with an alter-
native method prescribed by HUD.
However, the initial Contract Rent
may in no event be more than—

(i) The Moderate Rehabilitation Fair
Market Rent or exception rent applica-
ble to the unit on the date that the
Agreement is executed, minus

(ii) Any applicable allowance for util-
ities and other services attributable to
the unit.

(2) When the initial Contract Rent is
computed under this paragraph, the
rent will be equal to the base rent plus
the monthly cost of a rehabilitation
loan (but not more than the maximum
stated in paragraph (c)(1)). The base
rent must be calculated using the rent
charged for the unit or the estimated
costs to the Owner of owning, manag-
ing and maintaining the rehabilitated
unit. The monthly cost of a rehabilita-
tion loan must be calculated using:

(i) The actual interest rate on the
portion of the rehabilitation costs bor-
rowed by the Owner,

(ii) The HUD-FHA maximum interest
rate for multifamily housing (or an-
other rate prescribed by HUD) for reha-
bilitation costs paid by the Owner out
of nonborrowed funds, and

(iii) At least a 15 year loan term, ex-
cept that if the total amount of reha-
bilitation is less than $15,000, the ac-
tual loan term will be used for the por-
tion of the rehabilitation costs bor-
rowed by the Owner. (HUD Field Of-
fices may authorize loan terms which
differ from the above in accordance
with HUD requirements.)

(d) Changes in Initial Contract Rents
during rehabilitation. (1) The initial
Contract Rents established pursuant to
paragraph (c) of this section will be the
Contract Rents on the effective date of
the Contract except under the follow-
ing circumstances:
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(i) When, during rehabilitation, work
items (including substantial and nec-
essary design changes) which (A) could
not reasonably have been anticipated
or are necessitated by a change in local
codes or ordinances, and (B) were not
listed in the work write-up prepared or
approved by the PHA, are subsequently
required and approved by the PHA.

(ii) When the actual cost of the reha-
bilitation performed is less than that
estimated in the calculation of Con-
tract Rents for the Agreement or the
actual, certified costs are more than
estimated due to unforeseen factors be-
yond the owner’s control (e.g., strikes,
weather delays or unexpected delays
caused by local governments).

(iii) When the PHA (or HUD) ap-
proves changes in financing.

(iv) When the actual relocation pay-
ments made by the Owner to tempo-
rarily relocated Families varies from
the cost estimated in the calculation of
Contract Rents for the Agreement.

(v) When necessary to correct errors
in computation of the base and Con-
tract Rents to comply with the HUD
requirements.

(2) Should changes occur as specified
in paragraph (d)(1) (either an increase
or decrease), the PHA will approve any
necessary change in work and amend-
ment of the work write-up and cost es-
timate, recalculate the initial Contract
Rents in accordance with paragraph
(d)(3) of this section, and amend the
Contract or Agreement, as appropriate,
to reflect the revised rents.

(3) In establishing the revised Con-
tract Rents, the PHA must determine
that the resulting Gross Rents do not
exceed the Moderate Rehabilitation
Fair Market Rent or the exception rent
in effect at the time of execution of the
Agreement. The Fair Market Rent or
exception rent, as appropriate, may
only be exceeded when the PHA deter-
mines in accordance with paragraph
(d)(1) of this section that it will be nec-
essary for the revised Gross Rent to ex-
ceed the Moderate Rehabilitation Fair
Market Rent or exception rent. Should
this determination be made, the PHA
may not execute a revised Agreement
or Contract for Gross Rents exceeding
the Fair Market Rents by more than 10
percent until it receives HUD Field Of-
fice approval. The HUD Field Office
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may approve revised Gross Rents which
exceed the Fair Market Rents by up to
20 percent for reasons specified in para-
graph (d)(1) of this section upon proper
justification by the PHA of the neces-
sity for the increase.

[47 FR 34379, Aug. 9, 1982, as amended at 52
FR 19725, May 27, 1987]

§882.409 Contract rents at end of re-
habilitation loan term.

For a Contract where the initial Con-
tract Rent was based upon a loan term
shorter than 15 years, the Contract
must provide for reduction of the Con-
tract Rent effective with the rent for
the month following the end of the
term of the rehabilitation loan. The
amount of the reduction will be the
monthly cost of amortization of the re-
habilitation loan. This reduction
should result in a new Contract Rent
equal to the base rent established pur-
suant to §882.408(c) plus all subsequent
adjustments.

§882.410 Rent adjustments.

(@) Annual and special adjustments.
Contract Rents will be adjusted as pro-
vided in paragraphs (a) (1) and (2) of
this section upon submittal to the PHA
by the Owner of a revised schedule of
Contract Rents, provided that the unit
is in decent, safe, and sanitary condi-
tion and that the Owner is otherwise in
compliance with the terms of the Lease
and Contract. Subject to the foregoing,
adjustments of Contract Rents will be
as follows:

(1) The Annual Adjustment Factors
which are published annually by HUD
(see Schedule C, 24 CFR part 888) will
be utilized. On or after each annual an-
niversary date of the Contract, the
Contract Rents may be adjusted in ac-
cordance with HUD procedures, effec-
tive for the month following the sub-
mittal by the Owner of a revised sched-
ule of Contract Rents. The changes in
rent as a result of the adjustment can-
not exceed the amount established by
multiplying the Annual Adjustment
Factor by the base rents. However, if
the amounts borrowed to finance the
rehabilitation costs or to finance pur-
chase of the property are subject to a
variable rate or are otherwise renego-
tiable, Contract Rents may be adjusted
in accordance with other procedures as
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prescribed by HUD, and specified in the
Contract, provided that the adjusted
Contract Rents cannot exceed the rents
established by multiplying the Annual
Adjustment Factor by the Contract
Rents. Adjusted Contract Rents must
then be examined in accordance with
paragraph (b) of this section and may
be adjusted accordingly. Contract
Rents may be adjusted upward or
downward, as may be appropriate.

(2) Special Adjustments. (i) A special
adjustment, to the extent determined
by HUD to reflect increases in the ac-
tual and necessary expenses of owning
and maintaining the unit which have
resulted from substantial general in-
creases in real property taxes, assess-
ments, utility rates and utilities not
covered by regulated rates, may be rec-
ommended by the PHA for approval by
HUD. Subject to appropriations, a spe-
cial adjustment may also be rec-
ommended by the PHA for approval by
HUD when HUD determines that a
project is located in a community
where drug-related criminal activity is
generally prevalent, and not specific to
a particular project, and the project’s
operating, maintenance, and capital re-
pair expenses have substantially in-
creased primarily as a result of the
prevalence of such drug-related activ-
ity. HUD may, on a project-by-project
basis, provide adjustments to the maxi-
mum monthly rents, to a level no
greater than 120 percent of the current
gross rents for each unit size under a
Housing Assistance Payments Con-
tract, to cover the costs of mainte-
nance, security, capital repairs and re-
serves required for the Owner to carry
out a strategy acceptable to HUD for
addressing the problem of drug-related
criminal activity. Prior to approval of
a special adjustment to cover the cost
of physical improvements, HUD will
perform an environmental review to
the extent required by HUD’s environ-
mental regulations at 24 CFR part 50,
including the applicable related au-
thorities at 24 CFR 50.4.

(if) The aforementioned special rent
adjustments will only be approved if
and to the extent the Owner clearly
demonstrates that these general in-
creases have caused increases in the
owners operating costs which are not
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adequately compensated for by annual
adjustments.

(iii) The Owner must submit finan-
cial information to the PHA which
clearly supports the increase. For Con-
tracts of more than twenty units, the
Owner must submit audited financial
information.

(b) Overall limitation. Notwithstand-
ing any other provisions of this part,
adjustments as provided in this section
must not result in material differences
between the rents charged for assisted
and comparable unassisted units, as de-
termined by the PHA (and approved by
HUD in the case of adjustments under
paragraph (a)(2) of this section). How-
ever, unless the rents have been ad-
justed in accordance with §882.409, this
limitation should not be construed to
prohibit differences in rents between
assisted and comparable unassisted
units to the extent that differences ex-
isted with respect to the initial Con-
tract Rents.

(Approved by the Office of Management and
Budget under OMB approval number 2577-
0196)

[47 FR 34379, Aug. 9, 1982, as amended at 59
FR 47773, Sept. 16, 1994]

§882.411 Payments for vacancies.

(a) Vacancies from execution of Con-
tract to initial occupancy. If a Contract
unit which has been rehabilitated in
accordance with this Program is not
leased within 15 days of the effective
date of the Contract, the Owner will be
entitled to housing assistance pay-
ments in the amount of 80 percent of
the Contract Rent for the unit for a va-
cancy period not exceeding 60 days
from the effective date of the Contract,
provided that the Owner (1) has com-
plied with §§882.506(d) and 882.508(c); (2)
has taken and continues to take all
feasible actions to fill the vacancy; and
(3) has not rejected any eligible appli-
cant except for good cause acceptable
to the PHA.

(b) Vacancies after initial occupancy.
(1) If an Eligible Family vacates its
unit (other than as a result of action
by the Owner which is in violation of
the Lease or the Contract or any appli-
cable law), the Owner may receive the
housing assistance payments due under
the Contract for so much of the month
in which the Family vacates the unit
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as the unit remains vacant. Should the
unit continue to remain vacant, the
Owner may receive from the PHA a
housing assistance payment in the
amount of 80 percent of the Contract
Rent for a vacancy period not exceed-
ing an additional month. However, if
the Owner collects any of the Family’s
share of the rent for this period, the
payment must be reduced to an
amount which, when added to the Fam-
ily’s payment, does not exceed 80 per-
cent of the Contract Rent. Any such
excess must be reimbursed by the
Owner to the PHA. The Owner will not
be entitled to any payment under this
paragraph (b)(1) of this section unless
the Owner:

(i) Immediately upon learning of the
vacancy, has notified the PHA of the
vacancy or prospective vacancy, and

(if) has taken and continues to take
all feasible actions specified in para-
graphs (a) (2) and (3) of this section.

(2) If the Owner evicts an Eligible
Family, the Owner will not be entitled
to any payment under paragraph (b)(1)
of this section unless the PHA deter-
mines that the Owner complied with
all requirements of the Contract.

(c) Prohibition of double compensation
for vacancies. The Owner will not be en-
titled to housing assistance payments
with respect to vacant units under this
section if the Owner is entitled to pay-
ments from other sources (for example,
payments for losses of rental income
incurred for holding units vacant for
relocatees pursuant to Title | of the
HCD Act of 1974 or payments for unpaid
rent under §882.112 (Security and Util-
ity Deposits)).

§882.412 Subcontracting of owner
services.

(a) General. Any Owner may contract
with any private or public entity to
perform for a fee the services required
by the Agreement, Contract or Lease,
provided that such contract may not
shift any of the Owner’s responsibil-
ities or obligations.

(b) PHA management. If the Owner
and a PHA wish to enter into a man-
agement contract, they may do so pro-
vided that:

(1) The Housing Assistance Payments
Contract with respect to the housing
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involved
PHA, or

(2) Should another PHA not be avail-
able and willing to administer the
Housing Assistance Payments Contract
and no other management alternative
exists, the HUD Field Office may au-
thorize PHA management of units ad-
ministered by the PHA in accordance
with specified criteria.

(3) Notwithstanding the provisions of
§882.408 (b) and (c), a PHA may not ap-
prove, without prior HUD approval,
rents which exceed the appropriate
Moderate Rehabilitation Fair Market
Rent for a unit for which it provides
the management functions under this
section.

is administered by another

§882.413 Responsibility of the Family.

(a) A family receiving housing assist-
ance under this Program must fulfill
all of its obligations under the Lease
and Statement of Family Responsibil-
ity.

(b) No family member may engage in
drug-related criminal activity or vio-
lent criminal activity. Failure of the
Family to meet its responsibilities
under the Lease, the Statement of
Family Responsibility, or this section
shall constitute rounds for termination
of assistance by the PHA. Should the
PHA determine to terminate assistance
to the Family, the provisions of
§882.514(f) must be followed.

(c) For the purposes of this sec-
tion—(1) Drug-related criminal activity
means one of the following:

(i) The felonious manufacture, sale,
or distribution, or the possession with
intent to manufacture, sell, or distrib-
ute, of a controlled substance (as de-
fined in section 102 of the Controlled
Substances Act (21 U.S.C. 802));

(ii) The felonious use, or possession
(other than with intent to manufac-
ture, sell, or distribute), of a controlled
substance, except that such use or pos-
session must have occurred within one
year before the date that the PHA pro-
vides notice to an applicant or partici-
pant Family of the PHA’s determina-
tion to deny admission or terminate
assistance. Drug-related criminal ac-
tivity does not include this use or pos-
session, if the Family member can
demonstrate that he or she:
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(A) Has an addiction to a controlled
substance, has a record of such an im-
pairment, or is regarded as having such
an impairment; and

(B) Has recovered from such addic-
tion and does not currently use or pos-
sess controlled substances.

(2) Violent criminal activity includes
any felonious criminal activity that
has as one of its elements the use, at-
tempted use, or threatened use of phys-
ical force against the person or prop-
erty of another.

(3) Felonious means that the criminal
activity is classed as a felony under
Federal, State, or local law.

[55 FR 28546, July 11, 1990]

Subpart E—Special Procedures for
Moderate Rehabilitation—Pro-
gram Development and Op-
eration

SOURCE: 47 FR 34383, Aug. 9, 1982, unless
otherwise noted.

§882.501 Distribution of funds and
processing of PHA applications.

(a) Distribution of funds. Contract and
budget authority will be assigned to
each HUD Field Office pursuant to 24
CFR part 791. The HUD Field Office
will invite applications for the Mod-
erate Rehabilitation Program from
PHAs from areas where the Field Office
has determined that the Moderate Re-
habilitation Program would be appro-
priate.

(b) Processing of PHA applications.
PHAs will submit an application for
the Moderate Rehabilitation Program
to the HUD Field Office. The applica-
tion must contain all the information
and documentation required by HUD.
Should the available contract author-
ity not be sufficient to fund all approv-
able applications, HUD will rank the
applications based on its assessment of
which applications have the best com-
bination of the following:

(1) The demonstrated capacity of the
PHA or its contractor(s) to provide the
rehabilitation technical assistance to
Owners required under the Program;

(2) The availability of financing re-
sources, both assisted and unassisted,
as demonstrated through statements
from financing agencies (for example,
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local Community Development or
State agency rehabilitation loan pro-
grams);

(3) The PHA’s experience with the
Section 8 Existing Housing Program or
the PHA'’s overall administrative capa-
bility;

(4) The potential of achieving, as ex-
peditiously as possible, the rehabilita-
tion and leasing of housing units under
this Subpart; and

(5) The overall feasibility of the pro-
posed program.

§882.502 Schedule of rehabilitation

and leasing.

All units in a Section 8 Moderate Re-
habilitation project must be under an
Agreement, rehabilitated, and under
Contract within 24 months of execution
of the ACC for that project, unless this
schedule is extended by HUD. HUD
may modify the unit mix or reduce the
number of units or the amount of the
annual contributions commitment if,
in the determination of HUD, the PHA
fails to demonstrate a good faith effort
to adhere to this schedule or if other
reasons justify a reduction in the num-
ber of units or change in the unit mix.

§882.503 Obtaining from

owners.

proposals

(a) Public notice to owners. Promptly
after receiving the executed ACC, and
thereafter as may be necessary, the
PHA must make known to the public,
through publication in a newspaper of
general circulation as well as through
minority media and other suitable
means, the availability and nature of
the Program. The notice must inform
Owners where they may apply for the
Program and must be made in accord-
ance with the HUD guidelines for fair
housing requiring the use of the equal
housing opportunity logotype, state-
ment and slogan.

(b) Owner proposals. The PHA must
develop a proposal format for Owners
wishing to apply for participation in
the Program which will require, at a
minimum, the following information:

(1) Owner and building identification,

(2) Number and bedroom size of
unit(s) to be rehabilitated,

(3) Rent history by bedroom size,

(4) Proposed rehabilitation work,
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(5) Tenant information and whether
the Owner anticipates that permanent
displacement or temporary relocation
of tenants will be necessary,

(6) The prior participation of the
Owner in HUD Programs, and

(7) The Owner’s plans for managing
and maintaining the unit(s) under the
proposal.

§882.504 Assistance to owners and se-
lection of units.

(a) Initial inspection. For all proposals
selected for further processing, the
PHA must inspect the property. A de-
termination must be made by the PHA
as to the specific work items which
need to be accomplished to bring the
unit(s) to be assisted up to the Housing
Quality Standards specified in §§882.109
and 882.404 (or other standards as ap-
proved in the PHA'’s application) or to
repair or replace major building sys-
tems or components in danger of fail-
ing.

(b) Preliminary feasibility analysis. A
rough cost estimate and cash flow
analysis of the property following reha-
bilitation must be made by the PHA. A
determination of the necessity for any
permanent displacement and/or tem-
porary relocation and a preliminary es-
timate of the cost of any temporary re-
location must be made by the PHA. If
the proposal is determined to be fea-
sible, analysis of additional energy
conserving improvements which may
be cost effective and which may be ac-
complished within the Fair Market
Rent limitations of the Program must
be made. The Owner must be required
to provide energy conserving improve-
ments in accordance with §882.404(a). A
preliminary estimate of Gross Rents
should be made based upon the esti-
mates of rehabilitation, temporary re-
location and energy conserving im-
provements costs.

(c) Selection of Proposals. After the
initial inspection and preliminary fea-
sibility analysis, the PHA should select
among Owner proposals those proposals
which it will approve. The PHA must
establish a method of selecting among
Owner proposals and must make this
method known to any Owner submit-
ting or planning to submit a proposal.
Proposals must be approved in accord-
ance with criteria established by the
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PHA and approved by HUD, and in ac-
cordance with the following require-
ments:

(1) No proposal found infeasible by
the PHA in the preliminary feasibility
analysis may be approved unless the
Owner can demonstrate that the allow-
able rent will be sufficient to rehabili-
tate, manage and maintain the unit(s)
adequately;

(2) If, during the preliminary feasibil-
ity analysis, it is determined by the
PHA that the work necessary to bring
a unit(s) to the Housing Quality Stand-
ards, or other standards approved for
the Program, or to repair or replace
major systems is not sufficient to meet
the $1000 per unit minimum amount of
rehabilitation requirement, that
unit(s) may not be assisted under the
Program.

(3) If a unit(s) does not meet the re-
quirement of paragraph (c)(2) but the
Owner is proposing to accomplish at
least $1000 per unit of rehabilitation by
including work to make the unit(s) ac-
cessible to a handicapped or disabled
individual occupying the unit(s) or ex-
pected to occupy the unit(s), the PHA
may approve such units not to exceed 5
percent of the units under its Program,
provided that accessible units are nec-
essary to meet the requirements of 24
CFR part 8, which implements Section
504 of the Rehabilitation Act of 1973.
The rehabilitation must make the
unit(s), and access and egress to the
unit(s), barrier-free with respect to the
handicap or disability of the individual
in residence or expected to be in resi-
dence.

(4) A preference must be provided to
those proposals which indicate in the
preliminary feasibility analysis the
greatest dollar amount of necessary re-
habilitation per unit.

(5) Prior to the approval of any
unit(s) owned by a State or unit of gen-
eral local government, the PHA must
contact HUD and request HUD review
of the site. The PHA may not enter
into an Agreement on any such unit(s)
until HUD approval of the site is ob-
tained and the State or unit of general
local government has sold the unit(s)
to another Owner.

(d) Notification of Owners. When the
PHA has selected the proposals which
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it plans to approve, the PHA must no-
tify all Owners specifying:

(1) Whether their proposal has been
rejected or approved;

(2) If the proposal was rejected, the
reason(s) for rejection and the Owner’s
right to appeal to the PHA the PHA'’s
basis for rejection;

(3) The tentative number of units to
be assisted; and

(4) That the Owner should request all
tenants residing in units tentatively
selected for participation in the Pro-
gram to contact the PHA to submit an
application.

(e) Selection of units. The PHA must
take the applications and determine
the eligibility of all tenants residing in
approved units who wish to apply for
the Program. After eligibility of all
tenants has been determined, the
Owner must be informed of any adjust-
ment in the number of units to be as-
sisted. In order to make the most effi-
cient use of housing assistance funds,
an Agreement may not be entered into
covering any unit occupied by a family
which is not eligible to receive housing
assistance payments. Therefore, the
number of units approved by the PHA
for a particular proposal must be ad-
justed to exclude any unit(s) deter-
mined by the PHA to be occupied by a
family not eligible to receive housing
assistance payments. Eligible Families
must also be briefed at this stage as to
their rights and responsibilities under
the Program.

(f) Work write-ups and cost estimates.
Should the Owner agree with the as-
sessment of the PHA as to the work
that must be accomplished, the pre-
liminary feasibility of the proposal,
and the number of units to be assisted,
the Owner, with the assistance of the
PHA where necessary, must prepare de-
tailed work write-ups including speci-
fications and plans (where necessary)
so that a cost estimate may be pre-
pared. The work write-up will describe
how the deficiencies eligible for amor-
tization through the Contract Rents
are to be corrected including minimum
acceptable levels of workmanship and
materials. From this work write-up,
the Owner, with the assistance of the
PHA, must prepare a cost estimate for
the accomplishment of all items speci-
fied in this section.
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(g) Selection of Contractor. The Owner
is responsible for selecting a competent
contractor to undertake the rehabilita-
tion. The PHA must promote opportu-
nities for minority contractors to par-
ticipate in the Program.

(h) Feasibility analysis. After a firm
price has been secured from the con-
tractor selected by the Owner, a fea-
sibility analysis of the proposal must
be conducted by the PHA and the
Owner.

(i) Financing. The PHA must discuss
with the Owner the various financing
options available. The terms of the fi-
nancing must be approved by the PHA
in accordance with standards provided
by HUD.

(J) The Lease between the Owner and
the Family must be in accordance with
§882.511 and any other applicable HUD
regulations and requirements. The
Lease must include all provisions re-
quired by HUD, and must not include
any of the prohibited provisions in ap-
pendix 1.

[47 FR 34383, Aug. 9, 1982, as amended at 49
FR 12243, Mar. 29, 1984]

§882.505 Agreement to enter into
housing assistance payments con-
tract.

Prior to the commencement of any
rehabilitation under this part, the PHA
must enter into an Agreement with the
Owner in the form prescribed by HUD.

§882.506 Rehabilitation period.

(a) Timely performance of work. After
execution of the Agreement, the Owner
must promptly proceed with the reha-
bilitation work as provided in the
Agreement. In the event the work is
not so commenced, diligently contin-
ued, or completed, the PHA will have
the right to rescind the Agreement, or
take other appropriate action.

(b) Inspections. The PHA must in-
spect, as appropriate, during rehabili-
tation to ensure that work is proceed-
ing on schedule and is being accom-
plished in accordance with the terms of
the Agreement, particularly that the
work meets the acceptable levels of
workmanship and materials specified
in the work write-up.

(c) Changes. (1) The Owner must sub-
mit to the PHA for approval any
changes from the work specified in the
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Agreement which would alter the de-
sign or the quality of the required re-
habilitation. The PHA may condition
its approval of such changes on a re-
duction of the Contract Rents. If
changes are made without prior PHA
approval, the PHA may determine that
Contract Rents must be reduced or
that the Owner must remedy any defi-
ciency as a condition for acceptance of
the unit(s).

(2) Contract Rents may not be in-
creased except in accordance with pro-
visions of §882.408(d).

(d) List of vacancies. in order that the
unit(s) might be promptly occupied, 60
days prior to the scheduled completion
of the rehabilitation, the Owner must
notify the PHA of any unit(s) which
will be vacant on the anticipated effec-
tive date of the Contract. The PHA will
notify Families of the appropriate size
on its waiting list of the availability of
the unit.

§882.507 Completion of rehabilitation.

(a) Notification of completion. The
Owner must notify the PHA when the
work is completed and submit to the
PHA the evidence of completion and
certifications described in paragraphs
(b) and (c) of this section.

(b) Evidence of completion. Completion
of the unit(s) must be evidenced by fur-
nishing the PHA with the following:

(1) A certificate of occupancy and/or
other official approvals as required by
the locality.

(2) A certification by the Owner that:

(i) The unit(s) has been completed in
accordance with the requirements of
the Agreement;

(if) The unit(s) is
tenantable condition;

(iii) The unit(s) has been rehabili-
tated in accordance with the applicable
zoning, building, housing and other
codes, ordinances or regulations, as
modified by any waivers obtained from
the appropriate officials;

(iv) Any unit(s) built prior to 1973 are
in compliance with §882.404(c)(3) and
§882.404(c)(4).

(v) If applicable, the Owner has com-
plied with the provisions of the Agree-
ment relating to the payment of not
less than prevailing wage rates and
that to the best of the Owner’s knowl-
edge and belief there are no claims of

in good and
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underpayment concerning alleged vio-
lations of said provisions of the Agree-
ment. In the event there are any such
pending claims to the knowledge of the
Owner, PHA or HUD, the Owner will be
required to place sufficient amount in
escrow, as determined by the PHA or
HUD, to assure such payments.

(c) Actual cost and rehabilitation loan
certifications. The Owner must provide
the PHA with a certification of the
costs incurred for the rehabilitation
and any temporary relocation as well
as the interest rate and term of any re-
habilitation loan. The Owner must cer-
tify that these are the actual costs, in-
terest rate, and term.

The PHA must review for completeness
and accuracy and accept these certifi-
cations subject to the right of post
audit. The PHA must then establish
the Contract Rents as provided in
§882.408 which will be subject to reduc-
tion based on a post audit.

(d) Review and inspections. The PHA
must review the evidence of comple-
tion for compliance with paragraph (b)
of this section. The PHA also must in-
spect the unit(s) to be assisted to de-
termine that the unit(s) has been com-
pleted in accordance with the Agree-
ment and meets the Housing Quality
Standards or other standards approved
by HUD for the Program. If the inspec-
tion discloses defects or deficiencies,
the inspector must report these in de-
tail.

(e) Acceptance. (1) If the PHA deter-
mines from the review and inspection
that the unit(s) has been completed in
accordance with the Agreement, the
unit(s) will be accepted.

(2) If there are any items of delayed
completion which are minor items or
which are incomplete because of
weather conditions, and in any case
which do not preclude or affect occu-
pancy, and all other requirements of
the Agreement have been met, the
unit(s) must be accepted. An escrow
fund determined by the PHA to be suf-
ficient to assure completion for items
of delayed completion must be re-
quired, as well as a written agreement
between the PHA and the Owner, to be
included as an exhibit to the Contract,
specifying the schedule for completion.
If the items are not completed within
the agreed time period, the PHA may
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terminate the Contract or exercise
other rights under the Contract.

(3) If other deficiencies exist, the
PHA must determine whether and to
what extent the deficiencies are cor-
rectable, and whether the Contract
Rents should be reduced. The Owner
must be notified of the PHA’s decision.
If the corrections required by the PHA
are possible, the PHA and the Owner
must enter into an agreement for the
correction of the deficiencies within a
specified time. If the deficiencies are
corrected within the agreed period of
time, the PHA must accept the unit(s).

(4) Otherwise, the unit(s) may not be
accepted, and the Owner must be noti-
fied with a statement of the reasons for
nonacceptance.

[47 FR 34383, Aug. 9, 1982, as amended at 52
FR 1895, Jan. 15, 1987]

§882.508 Execution of housing assist-
ance payments contract.

(a) Time of execution. Upon PHA ac-
ceptance of the unit(s) and certifi-
cations pursuant to §882.507, the Con-
tract will be executed by the Owner
and the PHA. The effective date must
be no earlier than the PHA inspection
which provides the basis for acceptance
as specified in §882.507(e).

(b) Changes from Agreement. The Con-
tract Rents may be higher or lower
than those specified in the Agreement
in accordance with requirements of
§882.408(d).

(c) Unleased unit(s). At the time of
execution of the Contract, the Owner
will be required to submit a list of
dwelling unit(s) leased and not leased
as of the effective date of the Contract.
(See §882.411(a).)

§882.509 Overcrowded and under oc-
cupied units.

If the PHA determines that a Con-
tract unit is not decent, safe, and sani-
tary by reason of increase in Family
size, or that a Contract unit is larger
than appropriate for the size of the
Family in occupancy, housing assist-
ance payments with respect to the unit
will not be abated; However, the Owner
must offer the Family a suitable alter-
native unit should one be available and
the Family will be required to move. If
the Owner does not have a suitable
available unit, the PHA must assist the
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Family in locating other standard
housing in the locality within the
Family’s ability to pay and require the
Family to move to such a unit as soon
as possible. In no case will a Family be
forced to move nor will housing assist-
ance payments under the Contract be
terminated unless the Family rejects
without good reason the offer of a unit
which the PHA judges to be acceptable.

§882.510 Adjustment of utility allow-
ance.

The PHA must determine, at least
annually, whether an adjustment is re-
quired in the Utility Allowance appli-
cable to the dwelling units in the Pro-
gram, on grounds of changes in utility
rates or other change of general appli-
cability to all units in the Program.
The PHA may also establish a separate
schedule of allowances for each build-
ing of 20 or more assisted units, based
upon at least one year’s actual utility
consumption data following rehabilita-
tion under the Program. If the PHA de-
termines that an adjustment should be
made in its Schedule of Allowances or
if it establishes a separate schedule for
a building which will change the allow-
ance, the PHA must then determine
the amounts of adjustments to be made
in the amount of rent to be paid by af-
fected Families and the amount of
housing assistance payments and must
notify the Owners and Families accord-
ingly. Any adjustment to the Allow-
ance must be implemented no later
than at the Family’s next reexamina-
tion or at lease renewal, whichever is
earlier.

[47 FR 34383, Aug. 9, 1982, as amended at 49
FR 19946, May 10, 1984]

§882.511 Termination of tenancy.

(a) Applicability. The provisions of
this section apply to decisions by an
Owner to terminate the tenancy of a
Family during or at the end of the
Family’s lease term.

(b) Grounds for termination of or re-
fusal to renew the lease. The Owner must
not terminate or refuse to renew the
lease except upon the following
grounds:

(1) Serious or repeated violation of
the terms and conditions of the lease.

(2) Violation of applicable Federal,
State or local law.
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(3) Other good cause.

(c) Notice of termination of tenancy. (1)
The Owner must serve a written notice
of termination of tenancy on the Fam-
ily which states the date the tenancy
shall terminate. Such date must be in
accordance with the following:

(i) When termination is based on fail-
ure to pay rent, the date of termi-
nation must be not less than five work-
ing days after the Family’s receipt of
the notice.

(ii) When termination is based on se-
rious or repeated violation of the terms
and conditions of the lease or on viola-
tion of applicable Federal, State or
local law, the date of termination must
be in accordance with State and local
law.

(iii) When termination is based on
other good cause, the date of termi-
nation must be no earlier than 30 days
after the notice is served on the Fam-
ily.

(2) The notice of termination must:

(i) State the reasons for such termi-
nation with enough specificity to en-
able the Family to prepare a defense.

(ii) Advise the Family that if a judi-
cial proceeding for eviction is insti-
tuted, the tenant may present a de-
fense in that proceeding.

(iii) Be served on the Family by send-
ing a prepaid first class properly ad-
dressed letter (return receipt re-
quested) to the tenant at the dwelling
unit or by delivering a copy of the no-
tice to the dwelling unit.

(3) Substitution of State and local re-
quirements. In the case of failure to pay
rent, a notice of termination which is
issued pursuant to State or local law or
is common practice in the locality and
which satisfies paragraph (c)(2) may be
substituted for or run concurrently
with the notice required herein.

(d) Eviction. All evictions must be
carried out through judical process
under State and local law. ““Eviction”
means the dispossession of the Family
from the dwelling unit pursuant to
State or local court action.

(e) Lease. The requirements of this
section shall be incorporated into the
dwelling lease between the Owner and
the Family.
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§882.512 Reduction of number of units
covered by contract.

(a) Limitation on leasing to ineligible
Families. Owners must lease all assisted
units under Contract to Eligible Fami-
lies. Leasing of vacant, assisted units
to ineligible tenants is a violation of
the Contract and grounds for all avail-
able legal remedies, including suspen-
sion or debarment from HUD programs
and reduction of the number of units
under the Contract, as set forth in
paragraph (b) of this section. Once the
PHA has determined that a violation
exists, the PHA must notify HUD of its
determination and the suggested rem-
edies. At the direction of HUD, the
PHA must take the appropriate action.

(b) Reduction for failure to lease to Eli-
gible Families. If, at any time beginning
six months after the effective date of
the Contract, the Owner fails for a pe-
riod of six continuous months to have
at least 90 percent of the assisted units
leased or available for leasing by Eligi-
ble Families (because families initially
eligible have become ineligible), the
PHA may, on at least 30 days’ notice,
reduce the number of units covered by
the Contract. The PHA may reduce the
number of units to the number of units
actually leased or available for leasing
by Eligible Families plus 10 percent
(rounded up). If the Owner has only one
unit under Contract and if one year has
elapsed since the date of the last hous-
ing assistance payment, the Contract
may be terminated with the consent of
the Owner.

(c) Restoration. The PHA will agree to
an amendment of the Contract, to pro-
vide for subsequent restoration of any
reduction made pursuant to paragraph
(b) if:

(1) The PHA determines that the res-
toration is justified by demand,

(2) The Owner otherwise has a record
of compliance with obligations under
the Contract, and

(3) Contract authority is available.

§882.513 Public notice to low-income
families; waiting list.

(a) Public notice to low-income Fami-
lies. (1) If the PHA does not have a
waiting list which is sufficient to pro-
vide applicants for the units under the
Moderate Rehabilitation Program, the
PHA must, promptly after receiving
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the executed ACC, make known to the
public the availability of the Program.

(i) The notice must state that assist-
ance under this Program will be avail-
able only in specified units which have
been rehabilitated under the Program.

(if) The notice must be made in ac-
cordance with the PHA’s HUD-ap-
proved application and with the HUD
guidelines for fair housing requiring
the use of the equal housing oppor-
tunity logotype, statement and slogan.

(b) Waiting list. The PHA must main-
tain a waiting list for applicants for
the Moderate Rehabilitation Program.
This requirement may be met through
the use of waiting lists for other sub-
sidized housing programs such as the
Existing Housing Program.

§882.514 Family participation.

(a) Initial determination of family eligi-
bility. (1) The PHA is responsible for re-
ceipt and review of applications, and
determination of family eligibility for
participation in accordance with HUD
regulations (see parts 812 and 813 of
this chapter, and 24 CFR parts 5, 750
and 760). The PHA is responsible for
verifying the sources and amount of
the family’s income and other informa-
tion necessary for determining income
eligibility and the amount of the as-
sistance payments.

(2) A PHA may determine that an ap-
plicant Family is ineligible for partici-
pation because one or more Family
members have engaged in drug-related
criminal activity or violent criminal
activity, as defined in §882.413(b).

(3) PHA records on applicants and
Families selected to participate must
be maintained so as to provide HUD
with racial, gender, and ethnic data.

(b) Selection of Families for participa-
tion. When vacancies occur, the PHA
will refer to the Owner one or more ap-
propriate size Families on its waiting
list. The PHA must select Families for
participation in accordance with the
provisions of the Program and in ac-
cordance with the PHA'’s application,
including any PHA requirement or
preferences as approved by HUD. The
PHA must select Families eligible for
housing assistance payments currently
residing in units that are designated
for rehabilitation under the Program
without requiring that these Families
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be placed on the waiting list. Notwith-
standing the fact that the PHA may
not be accepting additional applica-
tions for participation because of the
length of the waiting list, the PHA
may not refuse to place an applicant on
the waiting list if the applicant is oth-
erwise eligible for partcipation and
claims that he or she qualifies for a
Federal preference as provided in 24
CFR part 5, unless the PHA deter-
mines, on the basis of the number of
applicants who are already on the wait-
ing list and who claim a Federal pref-
erence, and the anticipated number of
admissions under this part, that—

(1) There is an adequate pool of appli-
cants who are likely to qualify for a
Federal preference and

(2) It is unlikely that, on the basis of
the PHA'’s system for applying the Fed-
eral preferences, the preference or pref-
erences that the applicant claims, and
the preferences claimed by applicants
on the waiting list, the applicant would
qualify for assistance before other ap-
plicants on the waiting list.

(c) Owner selection of Families. All va-
cant units under Contract must be
rented to Eligible Families referred by
the PHA from its waiting list. How-
ever, if the PHA is unable to refer a
sufficient number of interested appli-
cants on the waiting list to the Owner
within 30 days of the Owner’s notifica-
tion to the PHA of a vacancy, the
Owner may advertise or solicit applica-
tions from Low-Income Families and
refer such Families to the PHA to de-
termine eligibility. Since the Owner is
responsible for tenant selection, the
Owner may refuse any Family provided
that the Owner does not unlawfully
discriminate. Should the Owner reject
a Family, and should the Family be-
lieve that the Owner’s rejection was
the result of unlawful discrimination,
the Family may request the assistance
of the PHA in resolving the issue. If
the issue cannot be resolved promptly,
the Family may file a complaint with
HUD, and the PHA may refer the Fam-
ily to the next available Moderate Re-
habilitation unit.

(d) Briefing of Families. (1) When a
Family is initially determined to be el-
igible for housing assistance payments
(§882.504(e)) or is selected for participa-
tion in accordance with this section,
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the PHA must provide the Family with
information as to the Tenant Rent and
the PHA'’s schedule of Utility Allow-
ances. Each Family must also, either
in group or individual sessions, be pro-
vided with a full explanation of the fol-
lowing:

(i) Family and Owner responsibilities
under the Lease and Contract;

(i) Significant aspects of the applica-
ble State and local laws;

(iii) Significant aspects of Federal,
State and local fair housing laws;

(iv) The fact that the subsidy is tied
to the unit and the Family must oc-
cupy a unit rehabilitated under the
Program; and

(v) The Family’s options under the
Program should the Family be required
to move due to an increase or decrease
in Family size.

(2) For all Families to be temporarily
relocated, the briefing must include a
discussion of the relocation policies.

(vi) The advisability and availability
of blood lead level screening for chil-
dren under seven years of age and
HUD’s requirements for inspecting,
testing and, in certain circumstances,
abating lead-based paint.

(e) Continued participation of Family
when Contract is terminated. Should an
Owner evict an assisted Family in vio-
lation of the Contract or otherwise
breach the Contract and the Contract
for the unit is terminated, and if the
Family was not at fault and is eligible
for continued assistance, the Family
may continue to receive housing assist-
ance through the conversion of the
Moderate Rehabilitation unit alloca-
tion to an Existing Housing unit. The
Family must then be treated as any
certified Family under subparts A and
B and must be issued a Certificate of
Family Participation and assisted by
the PHA in finding a suitable replace-
ment unit. The unit will then be con-
sidered an Existing Housing unit and
all requirements of subparts A and B
will be applicable except that the term
of any Existing Housing Contract may
not extend beyond the term of the ini-
tial Moderate Rehabilitation Contract.
If the family is determined ineligible
for continued assistance, the Certifi-
cate may be offered to the next Family
on the PHA’s waiting list. The units
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will remain under the Moderate Reha-
bilitation ACC which provides for such
a conversion of units; therefore, no
amendment to the ACC will be nec-
essary to convert to Existing Housing
units.

(f) Families determined by the PHA to
be ineligible. If a Family is determined
to be ineligible in accordance with the
PHA’s HUD-approved application, ei-
ther at the application stage or after
assistance has been provided on behalf
of the Family, the PHA shall promptly
notify the Family by letter of the de-
termination and the reasons for it and
the letter shall state that the Family
has the right within a reasonable time
(specified in the letter) to request an
informal hearing. If, after conducting
such an informal hearing, the PHA de-
termines, based on a preponderance of
the evidence, that the Family is ineli-
gible, it shall notify the Family in
writing. The procedures of this para-
graph do not preclude the Family from
exercising its other rights if it believes
it is being discriminated against on the
basis of race, color, religion, sex, age,
handicap, familial status, or national
origin. The informal review provisions
for the denial of a Federal selection
preference under §882.517 are contained
in paragraph (k) of that section. The
informal hearing requirements for de-
nial and termination of assistance on
the basis of ineligible immigration sta-
tus are contained in 24 CFR part 5.

(g) Considerations in certain denials
and terminations. In determining wheth-
er to deny or terminate assistance
based on drug-related criminal activity
or violent criminal activity:

(1) A PHA may deny or terminate as-
sistance if the preponderance of evi-
dence indicates that a Family member
has engaged in such activity, regard-
less of whether the Family member has
been arrested or convicted;

(2) A PHA shall have discretion to
consider all of the circumstances in
each case, including the seriousness of
the offense, the extent of participation
by Family members, and the effects
that denial or termination would have
on Family members not involved in the
proscribed activity. PHAs, in appro-
priate cases, may permit the remaining
members of the Family to continue re-
ceiving assistance and may impose a
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condition that Family members deter-
mined to have engaged in the pro-
scribed activities will not reside in the
unit. A PHA may require a Family
member that has engaged in the illegal
use of drugs to submit evidence of suc-
cessful completion of a treatment pro-
gram as a condition to being allowed to
reside in the unit.

(Approved by the Office of Management and
Budget under control number 2502-0123)

[47 FR 34383, Aug. 9, 1982, as amended at 49
FR 19945, May 10, 1984; 51 FR 11226, Apr. 1,
1986; 52 FR 1895, Jan. 15, 1987; 53 FR 847, Jan.
13, 1988; 53 FR 1155, Jan. 15, 1988; 53 FR 6601,
Mar. 2, 1988; 54 FR 39705, Sept. 27, 1989; 55 FR
28547, July 11, 1990; 56 FR 7539, Feb. 22, 1991;
60 FR 14844, Mar. 20, 1995; 61 FR 9046, Mar. 6,
1996; 61 FR 13625, Mar. 27, 1996]

§882.515 Reexamination of family in-
come and composition.

(a) Regular reexaminations. The PHA
must reexamine the income and com-
position of all families at least once
every 12 months. After consultation
with the family and upon verification
of the information, the PHA must
make appropriate adjustments in the
Total Tenant Payment in accordance
with part 813 of this chapter and deter-
mine whether the family’s unit size is
still appropriate (see §882.213). The
PHA must adjust Tenant Rent and the
Housing Assistance Payment to reflect
any change in Total Tenant Payment.
At the time of the annual reexamina-
tion of family income and composition,
the PHA must require the family to
disclose and verify Social Security
Numbers. For requirements regarding
the signing and submitting of consent
forms by families for the obtaining of
wage and claim information from State
Wage Information Collection Agencies,
see part 5, subpart B, of this title. At
the first regular reexamination after
June 19, 1995, the PHA shall follow the
requirements of 24 CFR part 5 concern-
ing obtaining and processing evidence
of citizenship or eligible immigration
status of all family members. There-
after, at each regular reexamination,
the PHA shall follow the requirements
of 24 CFR part 5 concerning verifica-
tion of immigration status of any new
family member.

(b) Interim reexaminations. The family
must comply with provisions in
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§882.118 regarding interim reporting of
changes in income. If the PHA receives
information concerning a change in the
family’s income or other cir-
cumstances between regularly sched-
uled reexaminations, the PHA must
consult with the family and make any
adjustments determined to be appro-
priate. Any change in the family’s in-
come or other circumstances that re-
sults in an adjustment in the Total
Tenant Payment, Tenant Rent, and
Housing Assistance Payment must be
verified. See part 5, subpart B, of this
title for the requirements for the dis-
closure and verification of Social Secu-
rity Numbers at interim reexamina-
tions involving new family members.
For requirements regarding the signing
and submitting of consent forms by
families for the obtaining of wage and
claim information from State Wage In-
formation Collection Agencies, see part
5, subpart B, of this title. At any in-
terim reexamination after June 19, 1995
when there is a new family member,
the PHA shall follow the requirements
of 24 CFR part 5 concerning obtaining
and processing evidence of citizenship
or eligible immigration status of the
new family member.

(c) Continuation of housing assistance
payments. A family’s eligibility for
Housing Assistance Payments shall
continue until the Total Tenant Pay-
ment equals the Gross Rent. The ter-
mination of eligibility at such point
will not affect the family’s other rights
under its lease, nor will such termi-
nation preclude the resumption of pay-
ments as a result of later changes in
income, rents or other relevant cir-
cumstances during the term of the
Contract. However, eligibility also may
be terminated in accordance with HUD
requirements for such reasons as fail-
ure to submit requested verification in-
formation, including failure to meet
the disclosure and verification require-
ments for Social Security Numbers, as
provided by part 5, subpart B, of this
title, or failure to sign and submit con-
sent forms for the obtaining of wage
and claim information from State
Wage Information Collection Agencies,
as provided by part 5, subpart B, of this
title. For provisions requiring termi-
nation of assistance when the PHA de-
termines that a family member is not a

§882.516

U.S. citizen or does not have eligible
immigration status, see 24 CFR parts 5
and 982 for provisions concerning cer-
tain assistance for mixed families
(families whose members include those
with eligible immigration status, and
those without eligible immigration
status) in lieu of termination of assist-
ance, and for provisions concerning de-
ferral of termination of assistance.

[56 FR 7539, Feb. 22, 1991, as amended at 60
FR 14844, Mar. 20, 1995; 61 FR 11118, Mar. 18,
1996; 61 FR 13625, Mar. 27, 1996]

§882.516 Maintenance, operation and
inspections.

(a) Maintenance and operation. The
Owner must provide all the services,
maintenance and utilities as agreed to
under the Contract, subject to abate-
ment of housing assistance payments
or other applicable remedies if the
Owner fails to meet these obligations.

(b) Periodic inspection. In addition to
the inspections required prior to execu-
tion of the Contract, the PHA must in-
spect or cause to be inspected each
dwelling unit under Contract at least
annually and at such other times as
may be necessary to assure that the
Owner is meeting the obligations to
maintain the unit in decent, safe and
sanitary condition and to provide the
agreed upon utilities and other serv-
ices. The PHA must take into account
complaints and any other information
coming to its attention in scheduling
inspections.

(c) Units not decent, safe and sanitary.
If the PHA notifies the Owner that the
unit(s) under Contract are not being
maintained in decent, safe and sanitary
condition and the Owner fails to take
corrective action (including corrective
action with respect to the Family
where the condition of the unit is the
fault of the Family) within the time
prescribed in the notice, the PHA may
exercise any of its rights or remedies
under the Contract, including abate-
ment of housing assistance payments
(even if the Family continues in occu-
pancy), termination of the Contract on
the affected unit(s) and assistance to
the Family in accordance with
§882.514(e).

(d) PHA management. Where the PHA
is managing units on which it is also
administering the Housing Assistance
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Payments Contract pursuant to a man-
agement contract approved by HUD in
accordance with §882.412, HUD will
make reviews of project operations, in-
cluding inspections, in addition to re-
quired PHA reviews. These HUD re-
views will be sufficient to assure that
the Owner and the PHA are in full com-
pliance with the terms and conditions
of the Contract and the ACC. Should
HUD determine that there are defi-
ciencies, it may exercise any rights or
remedies specified for the PHA under
the Contract or reserved for HUD in
the ACC, require termination of the
management contract, or take other
appropriate action.

(e) Periodic PHA audits must be con-
ducted as required by HUD, in accord-
ance with guidelines prescribed by 24
CFR part 44.

[47 FR 34383, Aug. 9, 1982, as amended at 53
FR 8065, Mar. 11, 1988]

Subpart F—Special Assistance on
Behalf of Manufactured Home
Oowners

SOURCE: 44 FR 65364, Nov. 9, 1979, unless
otherwise noted.

§882.601 Applicability and scope.

This subpart provides for the making
of housing assistance payments on be-
half of low-income Manufactured Home
Owners to assist them in leasing Manu-
factured Home Spaces. The PHA exe-
cutes Contracts with the owners of
spaces on which the Manufactured
Homes are located. The Manufactured
Homes must be used by low-income
Families as their principal places of
residence. Except as indicated by this
subpart, part 882, subparts A and B
shall apply. References made in part
882 to dwelling units shall, for purposes
of this subpart F, be read as referring
to Manufactured Home Spaces. Sub-
parts D and E, Special Procedures for
Moderate Rehabilitation Program, do
not apply because moderate rehabilita-
tion of Manufactured Homes is ex-
cluded under this rule.

[44 FR 65364, Nov. 9, 1979, as amended at 50
FR 9269, Mar. 7, 1985]

24 CFR Ch. VI (4-1-98 Edition)

§882.602 Definitions for this subpart.

The definitions in §882.102 shall apply
except for Contract Rent, Fair Market
Rent, Recently Completed Housing and
Rent Reduction Incentive.

Assisted Family. A Family which
qualifies as an eligible low-income
Family pursuant to part 812, occupies
its Manufactured Home as its principal
place of residence, is issued a Certifi-
cate of Family Participation, leases
but does not own the Manufactured
Home Space and is assisted under this
subpart. A Family’s income for eligi-
bility shall be determined in accord-
ance with part 813 of this chapter ex-
cept that the value of equity in a Man-
ufactured Home owned by an Assisted
Family shall not be counted as a Fam-
ily asset.

Contract Rent. The monthly rent
which an Owner is entitled to receive
for the leasing of a Manufactured Home
Space to an Assisted Family, including
any separate fees or charges. This rent
includes the maintenance and manage-
ment services described in the defini-
tion of Manufactured Home Space, but
excludes ongoing utility charges. Sepa-
rate fees or charges for services or fa-
cilities not included in the definition of
Manufactured Home Space shall be in-
cluded in the Contract Rent only if
their payment is required as a condi-
tion of the leasing of the Manufactured
Home Space. In the case of a coopera-
tive Manufactured Home park, ‘““Con-
tract Rent”” means the charges under
the occupancy agreements between the
members and the cooperative.

Fair Market Rent. The rent which
would be required to be paid in order to
obtain a privately owned, decent, safe
and sanitary Manufactured Home
Space of a modest nature. This rent in-
cludes maintenance and management
services described in the definition of
Manufactured Home Space for single-
wide and double-wide Manufactured
Home Spaces. Rents for double-wide
spaces will be permitted for Assisted
Families of five or more persons so
long as the Manufactured Home meets
the minimum occupancy standards for
families in accordance with
§882.209(b)(2). Fair Market Rents will
be established by HUD and will be pub-
lished in the FEDERAL REGISTER in ac-
cordance with part 888 of this chapter.
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Manufactured Home Space. The space,
leased by an Owner to an Assisted
Family, on which the Manufactured
Home owned and occupied by the Fam-
ily is located. The space shall include
all maintenance and management serv-
ices necessary for decent, safe and sani-
tary housing, such as maintenance of
utility lines, garbage and trash collec-
tion, and maintenance of roads, walk-
ways and other common areas and fa-
cilities.

Owner. The Owner of the Manufac-
tured Home Space is any person or en-
tity including a cooperative, having
the legal right to lease or sublease
Manufactured Home Spaces.

Set-up charges. Charges payable by an
Assisted Family for assembling, skirt-
ing and anchoring the unit.

Utility hook-up charges. Costs payable
by an Assisted Family for connecting
its Manufactured Home to utilities
such as water, gas, electrical and sewer
lines.

[44 FR 65364, Nov. 9, 1979, as amended at 49
FR 19946, May 10, 1984; 50 FR 9269, Mar. 7,
1985; 50 FR 38795, Sept. 25, 1985]

§882.603 Certificate of family partici-
pation for manufactured home
owner.

The provisions of §882.209, Certificate
of Family Participation, shall apply
except for paragraphs (b)(3), (6), (7), (8)
and (c)(2). Instead the following new
paragraph (g) shall apply:

(g) Certificate of Family Participa-
tion for Manufactured Home Owners:
In issuing the Certificate of Family
Participation for Manufactured Home
Owners, the PHA shall enter on the
Certificate the number of bedrooms ap-
propriate for the Family size, in ac-
cordance with §882.209, for the purpose
of determining the Family’s appro-
priate utility allowance.

[44 FR 65364, Nov. 9, 1979, as amended at 50
FR 9269, Mar. 7, 1985]

§882.604 Assistance payments.

The provisions of §882.105, Housing
Assistance Payments to Owners, shall
apply except for paragraph (a) of that
section. Instead of §882.105(a), the fol-
lowing shall apply: Assistance pay-
ments to the Owner will cover the dif-
ference between the Tenant Rent and
the Gross Rent. However, the assist-

§882.606

ance payment may not exceed the Con-
tract Rent. Amortization payments in-
cluded in Gross Rent may include costs
other than furniture included in the
purchase price of the Manufactured
Home; the portion of the amortization
costs covering principal and interest
shall be reduced by 15 percent to ex-
clude the cost of furniture unless there
is evidence that furniture was not in-
cluded in the purchase price. Principal
and interest payments are those estab-
lished at time of application; any in-
crease in principal and interest due to
later refinancing must not be allowed.
Set-Up Charges incurred by an Assisted
Family that relocates its home may be
included in the monthly amortization
payments made by the Family; in addi-
tion, Set-Up Charges incurred before
the Family became an Assisted Family
may be included to the extent that
monthly payments are still being made
to amortize them.

[49 FR 19946, May 10, 1984, as amended at 50
FR 9269, Mar. 7, 1985]

§882.605 Maximum contract rent.

(a) The provisions of §§882.106(a) (3)
and (4) and 882.106(c) and (d) shall not
apply.

(b) The provisions of §882.120, con-
cerning Recently Completed Housing,
shall not apply.

(c) The Contract Rent for any Manu-
factured Home Space leased under this
subpart shall not exceed the applicable
Fair Market Rent by more than ten
percent, nor shall it exceed the rent
reasonableness limitation specified in
§882.106(b).

[44 FR 65364, Nov. 9, 1979, as amended at 50
FR 9269, Mar. 7, 1985; 51 FR 21312, June 11,
1986; 53 FR 6601, Mar. 2, 1988; 53 FR 7734, Mar.
10, 1988]

§882.606 Schedule of utility allow-
ances.

The provisions of §§882.116 and 882.219
relative to PHAs establishing and ad-
justing a Schedule of Utility Allow-
ances shall apply.

Utility allowances shall be estab-
lished for Manufactured Home Owners
assisted under this subpart and shall be
in amounts appropriate for bedroom
size as stated on the Certificate. Allow-
ances shall include a reasonable
amount, for the first twelve months, to
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assist the Family in defraying its pay-
able Utility Hook-Up Charges in those
instances where the Family actually
incurs the expenses, by reason of a
move. Allowances for Utility Hook-Up
Charges shall not be applicable to fam-
ilies leasing the Manufactured Home
Space in place. The assistance payment
shall automatically be reduced by the
amount of those charges at the end of
the twelve months. Allowances for
Manufactured Home Spaces shall not
cover costs payable by an Assisted
Family to cover the digging of a well
or installation of a septic system.

[44 FR 65364, Nov. 9, 1979, as amended at 49
FR 19946, May 10, 1984; 50 FR 9269, Mar. 7,
1985]

Subpart G—Section 8 Certificate
Program Assistance Attached
to Units (Project-Based Certifi-
cate Assistance)

SOURCE: 55 FR 9257, Mar. 12, 1990, unless
otherwise noted.

GENERAL

§882.701 Purpose and applicability.

Subpart G of this part states require-
ments concerning initial and adjusted
Contract Rents in the Section 8
project-based certificate program.
Other program regulations for the Sec-
tion 8 project-based certificate pro-
gram are located at 24 CFR part 983.

[60 FR 34694, July 3, 1995]
8§882.702-882.713 [Reserved]

§882.714

(a) General. Section 882.106, Contract
Rents, does not apply. HUD approves
the initial Contract Rents for all units
to which assistance is to be attached
under this subpart G.

(b) Fair Market Rent limitation—(1)
General. The initial Gross Rent (initial
Contract Rent plus any applicable Util-
ity Allowance) for any unit approved
under this subpart G shall not exceed
the published Section 8 Existing Hous-
ing Fair Market Rent in effect for the
unit on the date the Agreement is exe-
cuted, except as provided in paragraph
(b)(2) of this section.

Initial Contract Rents.

24 CFR Ch. VI (4-1-98 Edition)

(See also §882.730(b), Contract Rents in Agree-
ment)

(2) Exception rents. (i) Upon request
from a PHA, HUD may approve, on a
unit-by-unit basis, initial Gross Rents
that exceed the applicable Fair Market
Rents by up to 10 percent. The total
number of units with such rents ap-
proved by HUD under this paragraph
(b)(2)(1) and by the PHA under para-
graph (a)(2) of §882.106, Contract Rents,
may not exceed 20 percent of the num-
ber of units under ACC for the PHA’s
Certificate Program, unless HUD ap-
proves a higher percentage. In consid-
ering whether to grant such approval,
HUD will review the appropriateness of
the applicable Fair Market Rents and
the relationship of estimated program
costs to program objectives.

(ii) HUD may approve, upon request
from a PHA, maximum initial Gross
Rents for all units of a given size of up
to 20 percent above the applicable Fair
Market Rents within a designated mu-
nicipality, county, or similar locality.
Any such request must be supported by
rental housing survey data that is sta-
tistically representative of rent levels
for the area. In considering whether to
grant such approval, HUD will review
the appropriateness of the applicable
Fair Market Rents and the relationship
of estimated program costs to program
objectives, and evidence of a market
where the housing supply exceeds de-
mand and a high rate of vacancies ex-
ists (soft market). HUD will not ap-
prove requests under this paragraph
(b)(2)(i1) for units in a soft market. In
no event shall a maximum Gross Rent,
as approved under this paragraph, ex-
ceed the rent, including Allowances for
Utilities and Other Services, deter-
mined by HUD to be the average rent
currently being charged for available
standard units of similar size or type in
the applicable municipality or county.

(iii) On the basis of a showing by the
PHA that special circumstances apply
to units of a given size limited to a spe-
cific neighborhood, and by reason of
these circumstances the reasonable
Gross Rents for such units are as high
as 20 percent above the applicable Fair
Market Rents, and the units cannot be
rented for less, HUD may approve
Gross Rents for such units up to 20 per-
cent above the applicable Fair Market
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Rents. Approval under this paragraph
(b)(2)(iii) shall be based upon substan-
tially the same criteria as under para-
graph (b)(2)(ii) of this section, except
for the last sentence of that paragraph.
Approval under this paragraph
(b)(2)(iii) will not be granted for a
neighborhood that is located in a soft
market.

(c) Rent reasonableness limitation. (1)
The initial Contract Rent must be:

(i) Reasonable in relation to rents
currently being charged for units in
the private unassisted market that are
comparable to the newly constructed
units or to the units after they are re-
habilitated, taking into account the lo-
cation, size, structure type, quality,
amenities, facilities, and management
and maintenance service of the unit;
and

(ii) Not in excess of rents charged by
the Owner for comparable unassisted
units.

(2) For an assisted unit that is sub-
ject to local rent control, comparable
units are rent-controlled units. How-
ever, for an assisted unit that is not
subject to local rent control while it is
assisted (regardless of whether the unit
would be subject to such control if it
were not assisted), comparable units
are units that are not subject to rent-
control.

(3) If a project is financed with a
HUD insured or coinsured multifamily
mortgage, then, in addition to meeting
the other requirements of this para-
graph (c), the initial Contract Rent for
each assisted unit shall not exceed an
amount determined by HUD to be nec-
essary to amortize the insured or coin-
sured mortgage.

(4) The initial Contract rent may not
be more than HUD determines nec-
essary to make the project feasible
after taking account of other govern-
ment assistance, in accordance with 24
CFR 12.52.

(d) Congregate housing. (1) The Fair
Market Rent for each congregate hous-
ing unit shall be the same as for a 0-
bedroom unit, except that if the unit
consists of two or more private rooms,
the Fair Market Rent shall be the same
as for a 1-bedroom unit.

(2) In determining the reasonableness
of the rents, consideration shall be
given to the presence or absence of

§882.714

common rather than private cooking,
dining, and sanitary facilities and the
provision of special amenities, mainte-
nance or management services, or a
combination of both.

(e) Independent Group Residences. (1)
The Fair Market Rent for an Independ-
ent Group Residence shall be the Fair
Market Rent applicable to the unit size
being leased; for example, a 4-bedroom
unit if the residence contains 4 bed-
rooms.

(2) One Contract shall be executed for
each Independent Group Residence. A
separate Lease shall be executed for
each Family that resides in an Inde-
pendent Group Residence. A Resident
Assistant who lives in the unit may be
counted as a Family member in deter-
mining the appropriate number of bed-
rooms. However, the Resident Assist-
ant’s income shall be disregarded in de-
termining the Total Tenant Payment,
the Tenant Rent, or the Family’s in-
come eligibility.

(3) For purposes of determining the
housing assistance payment for each
Family, HUD shall allocate the Gross
Rent, which is subject to paragraphs
(b) and (c) of this section, among the
total number of Families in the Inde-
pendent Group Residence. To deter-
mine the portion of the Gross Rent to
be allocated to each individual receiv-
ing Section 8 assistance, the Gross
Rent is divided by the total number of
occupants in the Independent Group
Residence other than the Resident As-
sistant(s), if any, who may occupy no
more than one bedroom. For example,
if three Section 8 recipients and a Resi-
dent Assistant reside in a 4-bedroom
unit, the housing assistance payment
for each Section 8 recipient would be
based on ¥s of the Gross Rent.

(4) In determining the reasonableness
of the rents, consideration shall be
given to the presence or absence of
common (rather than private) cooking,
dining and sanitary facilities, and to
the provision of special amenities or of
maintenance or management services.

(f) Single room occupancy units. (1) The
Fair Market Rent for each SRO unit
shall be equal to 75 percent of the 0-
bedroom Fair Market Rent.

(2) In areas where HUD has approved
the use of exception rents for 0-bed-
room units under paragraphs (b)(2)(ii)
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or (b)(2)(iii) of this section, the SRO ex-
ception rent shall be 75 percent of the
exception rent that applies to the Ex-
isting Housing 0-bedroom unit. Fur-
ther, a SRO unit may be granted an ex-
ception rent for its own specified unit
size. In no case may the initial rent ex-
ceed 75 percent of 120 percent (i.e., 90
percent) of the 0-bedroom unit FMR.

(3) In determining the reasonableness
of the rents, consideration will be
given to the presence or absence of san-
itary or kitchen facilities.

(g) Other services—exclusion from Con-
tract Rent. The Contract Rent may not
include the cost of providing support-
ive services, housekeeping or laundry
services, furniture, food, or the cost of
serving food.

(Information collection requirements con-
tained in this section have been approved by
the Office of Management and Budget under
control number 2502-0388)

[55 FR 9257, Mar. 12, 1990, as amended at 56
FR 11051, Mar. 14, 1991]

§882.715 Contract Rent adjustments.

(a) Contract Rents shall be adjusted
as provided in paragraphs (a)(1) and
(a)(2) of this section, upon request of
the Owner. The unit, however, must be
in Decent, Safe, and Sanitary condi-
tion, and the Owner must otherwise be
in compliance with the terms of the
Lease and the Contract. Subject to
§882.714(c) (the rent reasonableness
limitation), adjustments to Contract
Rents shall be as follows:

(1) Annual adjustments. (i) Annual ad-
justments as of any anniversary date
shall be determined by using the appli-
cable Section 8 Annual Adjustment
Factor (part 888 of this chapter) most
recently published by HUD in the FED-
ERAL REGISTER.

(ii) Contract Rents are subject to
post-audit change in accordance with
HUD requirements, including the cor-
rection of errors in establishing the
initial Contract Rents or in adjusting
the Contract Rents.

(2) Special adjustments. A PHA may
make a special adjustment, subject to
HUD approval, to reflect increases in
actual and necessary expenses of own-
ing and maintaining the unit that have
resulted from substantial general in-
creases in real property taxes, utility

24 CFR Ch. VI (4-1-98 Edition)

rates, or similar costs (i.e., assess-
ments and utilities not covered by reg-
ulated rates), but only if and to the ex-
tent that the Owner clearly dem-
onstrates that such general increases
have caused increases in the Owner’s
operating costs which are not ade-
quately compensated for by the annual
adjustments provided in paragraph
(a)(1) of this section. The Owner must
submit financial statements to the
PHA which clearly support the in-
crease.

(b) Overall limitation. Notwithstand-
ing any other provisions of this part,
adjustments as provided in this section
shall not result in material differences
between the rents charged for assisted
and comparable (as defined in
§882.714(c)) unassisted units, as deter-
mined by the PHA (and approved by
HUD in the case of adjustments under
paragraph (a)(2) of this section).

(c) During the period when assistance
is being provided under the Contract,
the PHA must, in accordance with HUD
requirements, adjust the amount of the
assistance, as provided by 24 CFR 12.52.

(Information collection requirements con-
tained in this section have been approved by
the Office of Management and Budget under
control number 2502-0388)

[55 FR 9257, Mar. 12, 1990, as amended at 56
FR 11051, Mar. 14, 1991]

Subpart H—Section 8 Moderate
Rehabilitation Single Room
Occupancy Program for
Homeless Individuals

SOURCE: 61 FR 48057, Sept. 11, 1996, unless
otherwise noted.

§882.801 Purpose.

The purpose of the Section 8 Mod-
erate Rehabilitation Program for Sin-
gle Room Occupancy (SRO) Dwellings
for Homeless Individuals is to provide
rental assistance for homeless individ-
uals in rehabilitated SRO housing. The
Section 8 assistance is in the form of
rental assistance payments. These pay-
ments equal the rent for the unit, in-
cluding utilities, minus the portion of
the rent payable by the tenant under
the U.S. Housing Act of 1937 (42 U.S.C.
1437 et seq.).
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§882.802 Definitions.

In addition to the definitions set
forth in 24 CFR part 5 and §882.102 (ex-
cept for the definition of ‘‘Single Room
Occupancy (SRO) Housing’’ therein) the
following will apply:

Agreement to enter into housing assist-
ance payments contract (Agreement). A
written agreement between the owner
and the HA that, upon satisfactory
completion of the rehabilitation in ac-
cordance with requirements specified
in the Agreement, the HA will enter
into a housing assistance payments
contract with the owner.

Applicant. A public housing agency or
Indian housing authority (collectively
referred to as HASs), or a private non-
profit organization that applies for as-
sistance under this program. HUD will
require private nonprofit applicants to
subcontract with public housing agen-
cies to administer their rental assist-
ance.

Eligible individual (individual). An in-
dividual who, taking into account the
supportive services available to the in-
dividual, is capable of independent liv-
ing and is authorized for admission to
assisted housing under subparts D and
E of 24 CFR part 5, and 24 CFR part 813.

Homeless individual. An individual as
described in section 103 of the McKin-
ney Act (42 U.S.C. 11302).

McKinney Act. The Stewart B.
McKinney Homeless Assistance Act (42
U.S.C. 11301 et seq.).

Moderate rehabilitation. Rehabilita-
tion involving a minimum expenditure
of $3,000 for a unit, including its pro-
rated share of work to be accomplished
on common areas or systems, to up-
grade to decent, safe, and sanitary con-
dition to comply with the Housing
Quality Standards or other standards
approved by HUD, from a condition
below those standards (improvements
being of a modest nature and other
than routine maintenance).

Private nonprofit organization. An or-
ganization, no part of the net earnings
of which inures to the benefit of any
member, founder, contributor, or indi-
vidual. The organization must:

(1) Have a voluntary board;

(2) Have a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or designate an entity that

§882.803

will maintain a functioning accounting
system for the organization in accord-
ance with generally accepted account-
ing principles; and

(3) Practice nondiscrimination in the
provision of assistance.

Single room occupancy (SRO) housing.
A unit for occupancy by one person,
which need not but may contain food
preparation, sanitary facilities, or
both.

Statement of individual responsibility.
An agreement, in the form prescribed
by HUD, between the HA and an indi-
vidual to be assisted under the pro-
gram, stating the obligations and re-
sponsibilities of the two parties.

§882.803 Project eligibility and other
requirements.

(a) Eligible and ineligible properties. (1)
Except as otherwise provided in para-
graph (a) of this section, housing suit-
able for moderate rehabilitation is eli-
gible for inclusion under this program.
Existing structures of various types
may be appropriate for this program,
including single family houses and
multifamily structures.

(2) Housing is not eligible for assist-
ance under this program if it is receiv-
ing Federal funding for rental assist-
ance or operating costs under other
HUD programs.

(3) Nursing homes and related facili-
ties such as intermediate care or board
and care homes; units within the
grounds of penal, reformatory, medical,
mental, and similar public or private
institutions; and facilities providing
continual psychiatric, medical, or
nursing services are not eligible for as-
sistance under this program.

(4) No Section 8 assistance may be
provided with respect to any unit occu-
pied by an owner.

(5) Housing located in the Coastal
Barrier Resources System designated
under the Coastal Barriers Resources
Act is not eligible.

(6) Single-sex facilities are allowable
under this program, provided that the
HA determines that because of the
physical limitations or configuration
of the facility, considerations of per-
sonal privacy require that the facility
(or parts of the facility) be available
only to members of a single sex.
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(b) Housing quality standards. Section
882.404 (including its incorporation by
reference of §882.109) applies to this
program, except as follows:

(1) The housing quality standards in
§§882.109(i) and 882.404(c) concerning
lead-based paint do not apply to this
program, since these SRO units will
not house children.

(2) In addition to the performance re-
quirements contained in §882.109(p)
concerning SRO units, a sprinkler sys-
tem that protects all major spaces,
hard wired smoke detectors, and such
other fire and safety improvements as
State or local law may require must be
installed in each building. The term
““major spaces’ means hallways, large
common areas, and other areas speci-
fied in local fire, building, or safety
codes.

(3) Section 882.109(q), concerning
shared housing, does not apply to this
program.

(4) Section 882.404(b), concerning site
and neighborhood standards, does not
apply to this program, except that
§882.404(b) (1) and (2) applies. In addi-
tion, the site must be accessible to so-
cial, recreational, educational, com-
mercial, and health facilities, and
other appropriate municipal facilities
and services.

(c) Financing. Section 882.405 applies
to this program.

(d) Relocation. Section 882.406 applies
to a project assisted under this pro-
gram.

(e) HA-owned housing. (1) A unit that
is owned by the HA that administers
the assistance under the ACC (includ-
ing a unit owned by an entity substan-
tially controlled by the HA) may only
be assisted if:

(i) The unit is not ineligible under
§882.803(a); and

(ii) HUD approves the base and con-
tract rent calculations prior to execu-
tion of the Agreement and prior to exe-
cution of the HAP contract.

(2) The HA as owner is subject to the
same program requirements that apply
to other owners in the program.

§882.804 Other Federal requirements.

(a) Participation in this program re-
quires compliance with the Federal re-
quirements set forth in 24 CFR 5.105,

24 CFR Ch. VI (4-1-98 Edition)

and with the Americans with Disabil-
ities Act (42 U.S.C. 12101 et seq.).

(b) For agreements covering nine or
more assisted units, the following re-
quirements for labor standards apply:

(1) Not less than the wages prevailing
in the locality, as determined by the
Secretary of Labor under the Davis-
Bacon Act (40 U.S.C. 276a through 276a—
5), must be paid to all laborers and me-
chanics employed in the development
of the project, other than volunteers
under the conditions set out in 24 CFR
part 70;

(2) The employment of laborers and
mechanics is subject to the provisions
of the Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-333); and

(3) HAs, owners, contractors, and sub-
contractors must comply with all re-
lated rules, regulations, and require-
ments.

(c) The environmental review re-
quirements of 24 CFR part 58, imple-
menting the National Environmental
Policy Act and related environmental
laws and authorities, apply to this pro-
gram.

§882.805 HA application process, ACC
execution, and pre-rehabilitation
activities.

(a) Review. When funds are made
available for assistance, HUD will pub-
lish a notice of funding availability
(NOFA) in the FEDERAL REGISTER in
accordance with the requirements of 24
CFR part 4. HUD will review and screen
applications in accordance with the
guidelines, rating criteria, and proce-
dures published in the NOFA.

(b) ACC Execution. (1) Before execu-
tion of the annual contributions con-
tract (ACC), the HA must submit to
the appropriate HUD field office the
following:

(i) Estimates of Required Annual
Contributions, Forms HUD-52672 and
HUD-52673,;

(i)  Administrative
should include:

(A) Procedures for tenant outreach;

(B) A policy governing temporary re-
location; and

(C) A mechanism to monitor the pro-
vision of supportive services.

(iii) Proposed Schedule of Allowances
for Tenant-Furnished Utilities and
Other Services, Form HUD-52667, with

Plan, which
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a justification of the amounts pro-
posed;

(iv) If applicable, proposed variations
to the acceptability criteria of the
Housing Quality Standards (see
§882.803(b)); and

(v) The fire and building code appli-
cable to each structure.

(2) After HUD has approved the HA'’s
application, the review and comment
requirements of 24 CFR part 791 have
been complied with, and the HA has
submitted (and HUD has approved) the
items required by paragraph (b)(1) of
this section, HUD and the HA must
execute the ACC in the form prescribed
by HUD. The initial term of the ACC
must be 11 years. This term allows one
year to rehabilitate the units and place
them under a 10-year HAP contract.
The ACC must give HUD the option to
renew the ACC for an additional 10
years.

(3) Section 882.403(a) (Maximum
Total ACC Commitments) applies to
this program.

(4) Section 882.403(b) (Project ac-
count) applies to this program.

(c) Project development. Before execu-
tion of the Agreement, the HA must:

(1)(i) Inspect the structure to deter-
mine the specific work items that need
to be accomplished to bring the units
to be assisted up to the Housing Qual-
ity Standards (see §882.803(b)) or other
standards approved by HUD;

(ii) Conduct a feasibility analysis,
and determine whether cost-effective
energy conserving improvements can
be added;

(iii) Ensure that the owner prepares
the work write-ups and cost estimates
required by §882.504(f); and

(iv) Determine initial base rents and
contract rents;

(2) Assure that the owner has se-
lected a contractor in accordance with
§882.504(Q);

(3) After the financing and a contrac-
tor are obtained, determine whether
the costs can be covered by initial con-
tract rents, computed in accordance
with paragraph (d) of this section; and,
if a structure contains more than 50
units to be assisted, submit the base
rent and contract rent calculations to
the appropriate HUD field office for re-
view and approval in sufficient time for

§882.805

execution of the Agreement in a timely
manner;

(4) Obtain firm commitments to pro-
vide necessary supportive services;

(5) Obtain firm commitments for
other resources to be provided;

(6) Determine that the $3,000 mini-
mum amount of work requirement and
other requirements in §882.504(c)(2) and
(3) are met;

(7) Determine eligibility of current
tenants, and select the units to be as-
sisted, in accordance with §882.504(e);

(8) Comply with the financing re-
quirements in §882.504(i);

(9) Assure compliance with all other
applicable requirements of this sub-
part; and

(10) In the event that the HA deter-
mines that any structure proposed in
its application is infeasible, or the HA
proposes to select a different structure
for any other reason, the HA must sub-
mit information for the proposed alter-
native structure to HUD for review and
approval. HUD will rate the proposed
structure in accordance with proce-
dures in the applicable notice of fund-
ing availability. The HA may not pro-
ceed with processing for the proposed
structure or execute an Agreement
until HUD notifies the HA that HUD
has approved the proposed alternative
structure and that all requirements
have been met.

(d) |Initial contract rents. Section
882.408 (Initial contract rents), includ-
ing the establishment of fair market
rents for SRO units at 75 percent of the
O-bedroom Moderate Rehabilitation
Fair Market Rent, applies to this pro-
gram, except as follows:

(D)(i) In determining the monthly
cost of a rehabilitation loan, in accord-
ance with §882.408(c)(2), a loan term of
a least 10 years (instead of 15 years)
may be wused. The exception in
§882.408(c)(2)(iii) for using the actual
loan term if the total amount of the re-
habilitation is less than $15,000 contin-
ues to apply. In addition, the cost of
the rehabilitation that may be in-
cluded for the purpose of calculating
the amount of the initial contract rent
for any unit must not exceed the lower
of:

(A) The projected cost of rehabilita-
tion; or
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(B) The per unit cost limitation that
is established by FEDERAL REGISTER
notice, plus the cost of the fire and
safety improvements required by
§882.803(b)(2). HUD may, however, in-
crease the Ilimitation in paragraph
(d)(1)(i)(B) of this section by an amount
HUD determines is reasonable and nec-
essary to accommodate special local
conditions, including high construction
costs or stringent fire or building
codes. HUD will publish future cost
limitation changes in the FEDERAL
REGISTER in the Notice of Funding
Availability issued each year.

(i) If the Federal Housing Adminis-
tration (FHA) believes that high con-
struction costs warrant an increase in
the per unit cost limitation in para-
graph (d)(1)(i)(B) of this section, the
HA must demonstrate to HUD’s satis-
faction that a higher average per unit
amount is necessary to conduct this
program, and that every appropriate
step has been taken to contain the
amount of the rehabilitation within
the published per unit cost limitation
established at that time, plus the cost
of the required fire and safety improve-
ments. These higher amounts will be
determined as follows:

(A) HUD may approve a higher per
unit amount up to, but not to exceed,
an amount computed by multiplying
the HUD-approved High Cost Percent-
age for Base Cities (used for computing
FHA high cost area adjustments) for
the area, by the current published cost
limitation plus the cost of the required
fire and safety improvements.

(B) HUD may, on a structure-by-
structure basis, increase the level ap-
proved in paragraph (d)(1)(i) of this sec-
tion to up to an amount computed by
multiplying 2.4 by the current pub-
lished cost limitation plus the cost of
the required fire and safety improve-
ments.

(2) In approving changes to initial
contract rents during rehabilitation in
accordance with §882.408(d), the revised
initial contract rents may not reflect
an average per unit rehabilitation cost
that exceeds the limitation specified in
paragraph (d)(1) of this section.

(3) If the structure contains four or
fewer SRO units, the Fair Market Rent
for that size structure (the Fair Mar-
ket Rent for a 1-, 2-, 3-, or 4-bedroom

24 CFR Ch. VI (4-1-98 Edition)

unit, as applicable) must be used to de-
termine the Fair Market Rent limita-
tion instead of using the separate Fair
Market Rent for each SRO unit. To de-
termine the Fair Market Rent limita-
tion for each SRO unit, the Fair Mar-
ket Rent for the structure must be ap-
portioned equally to each SRO unit.

(4) Contract rents must not include
the costs of providing supportive serv-
ices, transportation, furniture, or other
nonhousing costs, as determined by
HUD. SRO program assistance may be
used for efficiency units selected for re-
habilitation under this program, but
the gross rent (contract rent plus any
Utility Allowance) for these units will
be no higher than for SRO units (i.e., 75
percent of the 0-bedroom Moderate Re-
habilitation Fair Market Rent).

(Approved by the Office of Management and
Budget under control number 2506-0131)

§882.806 Agreement to enter into
housing assistance payments.
(a) Rehabilitation period. (1) Agree-

ment. Before the owner begins any re-
habilitation, the HA must enter into
an Agreement with the owner in the
form prescribed by HUD.

(2) Timely performance of work. Sec-
tion 882.506(a) applies to this program.
In addition, the Agreement must pro-
vide that the work must be completed
and the contract executed within 12
months of execution of the ACC. HUD
may reduce the number of units or the
amount of the annual contribution
commitment if, in HUD’s determina-
tion, the HA fails to demonstrate a
good faith effort to adhere to this
schedule or if other reasons justify re-
ducing the number of units.

(3) Inspections. Section 882.506(b) ap-
plies to this program.

(4) Changes. Section 882.506(c)(1) ap-
plies to this program. Contract rents
may not be increased except in accord-
ance with §§882.408(d) and 882.805(d)(2).

(b) Completion of rehabilitation. (1) No-
tification of completion. Section
882.507(a) applies to this program.

(2) Evidence of completion. Section
882.507(b) applies to this program, ex-
cept that §882.507(b)(2)(iv), concerning
lead-based paint requirements, does
not apply.
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(3) Actual cost and rehabilitation loan
certifications. Section 88